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ABSTRACT

Under the influence of an increasing interest in the issues of democracy, human ﬁghts,
gi‘owing globalization as well as its associated problems, a shift was noticed in the
pcept of self determination. The most important of these includes those arisihg from ethnic
religious minorities in which the governments of its home land has consistently called for
h orientation’ minorities to be given the right to secede and to legitimize PIL on such
ssion under the heading self determination. This has prompted some scholars and
archers to initiate a transformation of the concept of this fact as well as propagate an
s rnational mechanism to achieve the independence of States under colonial and assurance
“full sovereignty over its national territory as a means of settling internal conflicts that exist

ong some minorities with their governments.

Within the new international circumstances, the interest in the principle of the right of
oples and nations to self-determination, as the contemporary international law recognizes
e right of all nations big and small, strong and weak, developed and developing, without
Stinction of race, language or religion, equality and report sucking ware develppment in

areas economic, social and cultural rights.

Nowadays, the right in equality and determination is one of the fundamental principles
® contemporary international law and binding of methods used by separatist movements,
cession and corresponding areas such as the division and disintegration and civil war and
condescending. Also, the reasons and motives of the secession may be economic motives and
undo the union and willingness of minorities to establish their own state, minorities can
play a big role in the secession of states and economic resources can represent one of the

otives for secession.

Keywords: The Secession and its aspects and reasons in International Law, aspects of
the federal state, the secession as result of the right to self-determination and the relationship
between them.



Oz

Demokrasi konularinda artan ilginin etkisi altinda insan haklari, artan kiiresellesme ve
unla alakall sorunlar kadar self determinasyon (kendi kaderini belirleme) kavraminda bir

ma dikkati ¢ekti. Bunlardan en &nemlisi, i¢inde onun anavatanimin hitkiimetleri doBuya
u azinliklar self sdeterminasyon bagligi-altinda béyle boliinme {izerine PIL'i
esrulagtirmak ve ayrilma hakkim vermeye ¢agiran dini veya etnik azinliklardan yiikselenleri
ﬁnektedir. Kendi hitkiimetleriyle baz1 azinliklar arasinda var olan i¢ ¢atigmanin ¢éziimiinde
-arag olarak onun milli bolgesi lizerinde tam egemenligin sdmiirge ve glivencesi altinda
letlerin bagimsizhgini elde etmek igin uluslararast mekanizmay1 yaymak kadar bu olaym

avraminin bir déniisimiinii baglatmak igin bazi bilginleri ve aragtirmacilan areketei.

Ekonomik sosyal ve kiiltiirel haklar alanlarindaki esitlik ve raporlama geligimi, k dil
eya din ayinmi olmadan cagdas uluslararast hukugun biiytik kiigiik gliglii zayif, gelismis
elismekte olan tiim milletlerin hakkim tamdig1 kadar insanlarin ve milletlerin self

etenninasyona olan haklarmin prensibindeki ilgi yeni uluslararas kogullar igindedir.

Gliniimiizde, égitlikte ve kararliliktaki hak uluslararasi ¢agdas hukugun ve ayrilikei
é.rekeﬂer, bélinme, dagiima ve i¢ savas ve kiiglimseyen gibi karsilik gelen alanlar tarafindan
kullamlan yéntem baglanmasinin temel ilkelerinden biridir. Ayrica sebepler ve bolinme
arekwtlenmeleri ekonomik hareketlenmeler olabilir, ve azinliklarn birligi geri almada ve
endi devletlerini kurmadaki istekliliklerinde azinliklar devletlerin béliinmesinde biiyiik bir
ol oynayabilir, ve ekonomik kaynaklar béliinme igin hareketlenmelerden birini temsil

Anahtar Kelimeler: Bélinme ve onun uluslararas1 hukuktaki yénleri ve nedenleri,
ederal devletin yonleri, self determinasyon hakkinmn bir sonucu olarak bélinme ve bunlar

arasindaki iligki.
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INTRODUCTION

Many constitutions of the federal states lay down texts to prevent the member states
ecéssion and it confirms the internal unit of the state. While some other constitutions
t refer to this matter, nevertheless, it has seen in rare cases of constitutions were found
rganize the secession matter. As it has to be mentioned that there are elements to devote
ity in the federal states, which confirm the internal unity of the state and ensure its
iindependence and sovereignty. The constitutions of USA, Mexico, Nigeria, India and
‘are the examples which support this fact. Several texts of the Iraq i constitution of
) confirm the state's unity from which the first article stipulated frankly that the republic
q is a fully independent and SFS and that the constitution is a guarantor of Iraq ’s unity.

Thus, some federal constitutions did not address the issue of secession in any way like
nstitutions of Australia, Germany and Switzerland. Meanwhile, we see two unique
ral constitutions’, which gave us an official right for states to secession such as the SU

stitution of (1977) and the Ethiopian Constitution of (1995).

~As for the attitude of general international law recognizes tﬁe right of secession as a
| right in the case of self-determination that was confirmed by the UN charter of legal
at. As well as, when the acquisition of the separate part of the international character from
séion, it is not being éncouraged simply because it is contradictory to the principle of the
y and integrity of the state lands. But, at the same time it deals realistically with the new
te, especially when the separatist movement get succeed in imposing its control and its
inistration of the separate part of the original state. Therefore, the international

unity has recognized many of the states arising from secession.
Theoretical Framework of The Study

~The thesis is divided into five chapters; the first chapter consists of the introduction,
ortance, problem, and aim of the study, along with the research methodology and the most
pbrtant references. The second chapter is going to highlight the definition of secession, and
spects and reasons. The third chapter will illustrate the aspects of the Federal State, unity
e Federal State, participation in the Federal State and independence in the Federal State.
fourth chapter will look at the secession because of the self-determination right and the
ation between them because of the self-determination, in addition to the relationship

veen determination and secession, as well as, the relationship of secession with the



tion, and partition. Furthermore, the relationship of secession with concession, along
the relationship of secession with revolution and civil war. Finally the fifth chapter will

the conclusion and the research.

'esearch Problem

The research problem concentrates on commonness of the secession phenomenon or
g for the secession of the units of the Federal States. It is mentioned that secession is
idered one of the commonest styles historically in founding states, in the twentieth
several states were established throughout secession especially after the end of
alism to the limit that some people have termed this period as, era of secession, which
ed states nowadays to take care of their internal security and their unity more than their
mal security, so disorders would start in the relation between the ventral authority and

of the region parts where the people would resist the state authorities.

ective of The Study

« Diversity in the religions has a big role in the appearance of minorities, which demand

the right of secession.

« In the event of emanation of secession movements for the regions and demanding to

establish a state to them the peaceful methods must be applied.

« The economic and political motivations for the regions have a direct effect on the

~ secession demand and establishing their own state.
« Establishing a federal rule system in the states that have a plurality of religions.

* Granting the minorities a special status by using the minority language in their life and

education.

«The civil wars and revolutions lead to appearance of regions which ask for the

secession.
, Significance of The Study

Many constitutions of the Federal States set texts to prevent the member states from
ession and assure the internal unity of the state, meanwhile some constitutions kept silent

ards this attitude nevertheless they found rare cases of constitutions that organized the



ssion matter. The international law confesses.the secession right as a legal right in the
fthe right of self-determination which was assured by the pact lbf the UN and upon the
’sition of the separate part of the international personality. |

esearch Methodology

Our study of the research subject would be done according to the _analytical curriculum
 to the secession case and an explanation of the pertinent phenomena and in accordance

he available legal resources that are relevant to the subject.
Research Outline

The First Study / Definition Of Secessidn, Types and Reasons
jirst demand / definition of secession.
Sécond demand / images of éécession.
:'T'hird demand / reasons of secession in the Federal State.

The Second Study / Aspects of Federal State

First demand / aspects of the unity in the Federal State.
‘Second demand / aspects of independence in the Federal State.
* Third demand / aspects of participation in the Federal State.
The Third Study / The secession is as the outcome of self-determination right and
their relation
'First demand / the secession is as the outcome of self-determination right.
Second demand / the relation between self-determination and secession.

Third demand / relation of the secession of dissolution, division and waiver, revolution



CHAPTER I
DEFINITION OF SECESSION AND ITS ASPECTS AND REASONS

The Definition of Secession

cession is an egression from a part of a territory of the state from the original state
gnty, for the purpose of creating a new state. In order to create a new state you have to
all the legal state elements. (Hocking, B, 1993, p.36)

ome people mention that the secession historically is considered as the most prominent
in creating the states. Regarding to this, in the twentieth century, several states were
d via the secession of many states especially after the end of imperialism. Advanced
n seems confused between independence and secession , secession means hashing State
hile independence means freedom from colonialism and if the first one (Secession
with a fundamental principle of the PIL principle, which includes the importance of
taining the territorial integrity of the state). Well, the second one Independence is a

IpIe' of general international law which is the right for liberation and decolonization.

The secession issue an order to be legitimate, it is implemented throughout the
tution amendment in the case of non-existence of a text on the secession , by taking into
Uht what it needs to amend the federal constitution of complex requirements, which is
:ly required the referendum, whereby the sovereignty change is displayed on the territory
he people of that territory to decide whether to accept the change or not. In order to be
ed whether such a change would be accepted_or not taking into consideration that the
le’s referendum has not become a binding base of the géneral international law bases yet
the resorting to it or dispensing with it, it is still a matter being subjected to the
umstances of every case and exposed to political and realistic considerations more than its
g subjected to the law rule, (Rubin 1967, p.179).

he Legal Organization of Secession

Many federal constitutions which includes provisions explicitly or implicitly prohibiting
; from secession and also confirms the internal unity of the state as well as keeping the
on's integrity. On the other hand, it prevents the state partition and its collapse. The
tution of the USA is one of the clear examples of the constitutions which prevent the

tes secession from the Federal State and the same thing with the constitutions of Mexico,



ligeria, India and Spain, where the latter bans the societies which have the home rule
uct popular referendum regarding the secession, as the second article of the

tion stressed the concept of indivisibility of separatmg the Spamsh natlon and

1e Iraq 1 Constitution of (2005) emphasizes the unity of the state in the article (1),
tated explicitly that "The Republic of Iraq is an independent Federal State, ... and
&titution is a guarantor of the unity of Iraq .” The first sentence of this article stresses
ty of the Federal State and which is incompatible with the idea of secession of its
stituent units. While, the second phrase of this article confirms that this constitution
es the unity of the state, as well as on the right formula to every Member of the
ient as well as the president‘and' the prime minister has to maintain Iraq ’s unity,

ignty and safety, ( Iraq i Constitution , 2005).

With regard to the Iraq i Constitution (2005), in pursuance to the article (64), which is
d for defining the republic president, is shouldered by the president to keep the Iraq
'ridence, sovereignty, unity and its lands integrity. It has to be said that, the article (106)
coﬁstitution binds the federal authorities to keep the Iraq unity, integrity, independence
‘democratic system, In spite of this, KRI constitution 2006 the of the constitution of the
tates that "the people of Kurdistan -Iraq has the right to self-determination by
Ives, ...," (article (107) KRI Constitution, 2006).

This text is considered contradictory to the previous texts as well as its contradiction to
icle (121) of (2005) Iraq i Constitution which stated that "the Kurdistan region shall
0 set his own constitution, that defines the structure of the provihcial authorities and
ers and mechanisms to practice those powers that should not inconsistent with this

ﬁitz'on,” (article (121) of Iraq i Constitution, 2005).
The Most Important Articles on Iraq i Constitution Regarding to the Secession

The first referencing Iraq i article says that, "the Iraq i constitution was originally built
e people's right to self-determination components, and its decision on the union in the

of pluralistic democracy, " (Iraq i Constitution, 2005).

The second referencing Iraq i article address that the commitment towards this
tution keeps Iraq as a free union in terms of people, lands and sovereignty, as it was -

tioned in the article (1) that "Republic of Iraq is an one Federal State, independent and is



overeignty, its ruling system is parliamentarian republican, democratic and this

ition guarantees the unity of Irag ,” according to (Iraq i constitufion, 2005).

“can be clear from these two significant texts that the federal union or the Federal
n the shadow of the federal union the union units are made to unite in one state,
ng to a constitution being accepted by all the units, members or the nationalities joined
the union and it becomes as the supreme law or the basic system of the new state that
ing from the union. So, these two texts explain doubtlessly that the commitment
ds constitution is the guarantor to keep this optional union constant or steadfast. In a
eview of the Iraq constitution, condition nowadays, we see, after nearly nine years
if its fundamental items are not applied, especially that are associated with organizing
clations with Kurdistan region and guarantee of the Kurds rights, but, the federal
ent acted to circumvent and fudge on the constitution items and explain them

ding to its narrow interests by all means.

Iraq is a Federal State, but not a unified state. The Federal State is made up of the union
0 entities or two nationalities and more, the differences in the nature and essence of the
ational unions have caused the presence of multiple forms of the Federal State, and it
's according to the difference in the extent of the relationship and the overlap between the

units such as the confederated union or the federal union.

-Article (3) of Iraq i constitution stated that, "Iraq is a country of multiple nationalities,
gions and sects, and it is a founding and active member of the league of arab states and

s by its charter and it is a part of the Islamic world. "

‘Thus, the constitution claimed that Iraq multinational country, is not a unified nation
;;',Recognition of multiple nationalities means the recognition of the full personality of
onalism, and the legal rights enshrined in international treaties, and the decisions of the

including the right to self-determination.

' Also, article (5) of Iraq i Constitution stated that, "The sovereignty of the law and the
kl_e are the source of authorities and its legitimacy practiced by secret election, and

ough the constitutional institutions," according to, (Iraq i Constitution, 2005).

' Here, the constitution recognizes that the people have the right, not the federal authority
t does not work according to the constitution was voted by the people. Self-determination

hased on the people is the source and legitimacy of authorities, namely that any referendum






