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Uluslararasi Ceza Mahkemesinin kurulugsundaki amag , Uluslararasi seviyesinde
yargida bir arag¢ olarak, belilenmis hedefini ister gercgeklestirsin isterse
geceklestirememesin, Uluslararasi insancil hukuk kurallarinin uygulanmasinin
saglanmasi ve Uluslararasi Adaletin teminidir. Buna gore bu tez ¢alismasinin
amaci sudur: , Uluslararasi insancil hukuk yasalari ile ilgili problemleri tartismak
, Uluslararasi Ceza Mahkemesi ile iligkisini irdelemek ve 6zellikle devletlerin bu
problemleri ¢b6zUm asamasindaki rollerini inceleyerek, Uluslararasi insancil
hukukun en Ust diizeyde énemsendiginden beri insanlarla yakin iliskisinden
dolayr ve insanlarin zarara ugramadan veya zarara ugradiktan sonra
korunmasini hedefleyerek ve sonradan da Uluslararasi yasa ve anlagsmalardaki
kaynagini bulmak amacindadir.

Bu calisma Uluslararasi Toplumun, Uluslararasi Ceza Mahkemesi (ICC)
onundeki  Uluslararasi insani hukuku (IHL) uygulayan mahkeme olarak
Konumunu(Tutumunu) aciga ¢ikarmaya ¢alismaktadir. Bu galisma Uluslararasi
Ceza Mahkemesi igleyisi ve Yargi Uzmanlhk Calismalarn dogrultusunda
Kapsamli bir anlayisi elde edebilmek ve Uluslararasi Ceza Mahkemesine (ICC)
yogunlasarak odaklanarak Uluslararasi insani Hukuk’a (IHL), &zelliklerine ve
kararlarina vede Uluslararasi insani hukukun uygulanmasindaki etkilerine 1gik
tutmaya calisti. Bu calisma Uluslararasi insani hukukun ihlalleri ile ilgili
Uluslararasi Ceza Mahkemesi uzmanligi alanindaki uygulamalardaki devletlerin
tutumunu acgiklamaktadir. Boylece bu g¢alisma Uluslararasi insani hukukun
uygulanmasinda aciklar ve eksikliklere oldugunu , bu ¢alismanin ki buda bu
¢alismaya dayanarak Uluslararasi Ceza Mahkemesinin tamamlanmamis oldugu
sonucuna variriz ¢unkd bu konuda uluslararasi tam bir fikir birligi yoktur. Ayrica
bu calisma Uluslararasi Ceza Mahkemesinin uygulamalarinda buyuk bogluklar
oldugunu O6zetlemektedir. Buna ek olarak bu g¢alisma bazi soru isaretleri
olugsturmakta ornegin yeniden gozden gecirmek gibi veya genel olarak insani
sorunlara hizmet yollarini gelismek gibi.

Anahtar Kelimeler: Uluslararasi Ceza Mahkemesi (ICC), Uluslararasi insani
Hukuk (IHL), Uluslararasi Toplum (ASPA)
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Abstract

The International Criminal Court (ICC) foundation as a judicial tool at the
international level was intended to ensure the implementation of the principles of
"International Humanitarian Law (IHL)”, whether it was able to achieve the
objective set for it, and to guarantee international justice. The study aims to
discuss the problems related to IHL law and its relationship with the ICC, and
the ability of the countries in solving these problems. Especially, since the (IHL)
has become of paramount importance because of its close relationship with
human and because it aims at protecting human beings before and after the
occurrence of the damage and finds its source in international norms and
conventions. Also, tries to demonstrate the attitude of international community
from (ICC) as the court of application of (IHL). The study tried to highlight the
(IHL), and its characteristics, and resolutions, in order to get comprehensive
understanding about it. Also, tried to focus on (ICC) and its influences on
application of (IHL), through studying the jurisdiction, and the mechanism of
ICC. The study elucidated the attitude of the countries regard to the practice of
jurisdiction of the ICC for violations of IHL. Thus, this study demonstrated that
there is an imbalance in the enforcement of the (IHL), which, according to the
study, the reason returns, to the incomplete of the ICC as consequence of the
absence of a full international consensus on the jurisdiction of this court. Also,
the study concluded to, that there are remarkable gaps in the achievement of
the decisions of the ICC. In addition, the study raised some questions also as
recommendations to be reconsidered or developed in a way that serves the

humanitarian issue more generally.

Keywords: (ICC), (IHL), International Community, ASPA,
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2003)
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in Afghanistan, (The American University in Cairo 2002).

3 Charles de Secondat baron de Montesquieu, Melvyn Richter, The Political Theory of
Montesquieu, CUP Archive, (1977)

4 Amanda Alexander, ‘A Short History of International Humanitarian Law’, (2015), Vol.

26, EJIL109-138.

> Geneva Conventions 1949, 1125 UNTS 3.
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® ICRC, (2008). ‘How is the Term "Armed Conflict" Defined in International
Humanitarian Law?’. Available on ;
https://www.icrc.org/eng/resources/documents/article/other/armed-conflict-article-
170308.htm, accessed on March, 2" 2018

7 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International
Humanitarian Law Volume I: Rules, (International Committee of the Red Cross -
cambridge 2005)

8 Paul Berman, The ICRC's Advisory Service on International Humanitarian Law: the

challenge of national implementation, International Review of the Red Cross, No.
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312,(1996). Available on
https://www.icrc.org/eng/resources/documents/article/other/57jn57.htm, accessed
on March, 5t 2018.

9 Additional Protocol | to the Geneva Conventions. (1977). Treaties Additional Protocol |
to the Geneva Conventions of 12 August 1949 relating to the Protection of Victims of
International Armed Conflicts. Retrieved from International Committee of the Red
Cross:
https://translate.google.com.cy/translate?hl=en&sl=ar&u=https://www.icrc.org/ara/re
sources/documents/misc/5ntccf.htm&prev=search. Accessed on March, 15t 2018.



https://www.icrc.org/eng/resources/documents/article/other/57jn57.htm
https://translate.google.com.cy/translate?hl=en&sl=ar&u=https://www.icrc.org/ara/resources/documents/misc/5ntccf.htm&prev=search
https://translate.google.com.cy/translate?hl=en&sl=ar&u=https://www.icrc.org/ara/resources/documents/misc/5ntccf.htm&prev=search

8

s ¢ Lgimday Al 5 4 jall 4 sall 40 ) ac) gdl) (e Ao gane G O5S0 (sl ¢ aladl
A gall ye s A gall — daliadl ciled 3l Caliae JNA 4y Sl clilaall UWlacs 3&Y Cuaca s
s (e aail A lly Al ) gl e ) ka Whete 386 Al @l gl
Ll Jady Adleall oda iy lawal @ll¥ly dilusl) ciay ) ALyl clleal)
Ll gy coall cullad sl () g1 50 Gl plal 4 a2 Al sl 58 (e de sena

Aady) (Agall ¢y il Lailad 3.1
Sl sl (ailad o oSay ¢ AR Gl el DA e oel a5 W e sl
O | PP [ PSR W)

e Aally Al aliiy A aledl Jdsall il & 558 e g 8 s Sl doall sl
A Bl allad da gy ¢ A mliall o1 3l )y ol 48 i lacas GlusY) dles A
Ll il o3a DA (alai¥) dles mllal Jsall

Goial Aol ClAEY) e sl 5 Lid shas Miuis 33 jmas e laael @ o 2
o Lo e Gl Ay ja de jlaiall cal ki @ i Y b g ¢ ddall el 5 ol
oaii L 1969 alal Claalaal () 5lal Lipd 4885 e '53" 3alal) 4387 Lo 138 5 LgalSal e
A 4] Jlee ) (e g 5 ) pie dlleiall ASaY1 Gl e Ll 48N e (5) 60 sl

10. Y el <13 laaleall Can say Cpanall (alaiy)

3l (e il WS ¢ agilSlian s (alai¥) dlea s Sl Jsall G slal e g 3l 3
A5 Alead) oda Bl 6 38 ¢ @l e 3 Mle Jlaall 138 A juall LB (e Sl
Gl A ey SlasY) Jsall @l as JOA e ol Qy abiall ) 0 gl Jid
Niai 3 g ¢ Al el 5 Gl capal 2B slileall 5 lalaall (pe 2all g 3 oL IS5 ¢ ALl

ol y sl Gk e ) #1530 dle 2 e )

s sl e s Adsall dalud)l cile) 3 ¢ Sl Jsall o el il gladl) Jady 4
Balall s gy el ¢ 8 pudadll A bl ylaiaY) VA b dlk SIS ¢l pull

10 vienna Convention on the Law of Treaties (1969), vol. 1155, Treaty Series, (United
Nation 2005), 331.



9

e e 5l 116 S IS5 Ga'(1) 2" 83kl s J5Y) B! JsSsis ol e (1) 2
iali ey Aali e ¢ Al aluall @13l A2l 5l g Seaill A s julee 2
A ) sl lae ¢ 1 ahaa 15l alladl Jga 8 Alalall G il abiee cdA) ¢ g A
O L beall s JiaY JIaT T gl ngdig ¢ ulall Jlgal 5 Bl e i Sl 5 5 jaad 231 e
ol YAl s Jie 8 s Baial ol o glal ac) @ e g Ak gl ey il Ailia

12.pg 80 5 LSS pe g3 )5 L saalll 3y )k

S S5 50 Ablaa s Sl Jsall o sildl) s ol L) 3 LE) il el Chieal 5
gl daSaall ulud) allailly ¢ A pall BN e el Gld G Ly o gl 1
oalaiY 5 ¢ Giaill laly ¢ pea¥) culiall 40 ol) Laallly ¢ A gall dles alas Jia A sl

13,40 sall Alinl) oSlaall | ATy ¢ Aalusall <l g8l (5 Liina g ¢ Cpla 3all

14.BY 585 Cania 485 (30 JS e JSludY) Jgall o glall Jaidy -6
) (A gal) 038 g 4,1
Bl s Ao 258 auzm g JA (e ddllaal) o pall G 8 JlaiY) (Jsall o 5l Calaal Jias

s (oAl o sl Aaal) foalaall yiad A paall AL G 6S5 G (S G ) callad
e 5 e gsind Al ¢ (el oslall ael B (S5 A saluall) M5 eY) ae) @M e 13 s

11 Asserts that "First Convention", "Second Convention", "Third Convention" and
"Fourth Convention" mean, respectively, the Geneva Convention for the Amelioration
of the Condition of the Wounded and Sick in Armed Forces in the Field of 12 August
1949; the Geneva Convention for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea of 12 August 1949; the Geneva
Convention relative to the Treatment of Prisoners of War of 12 August 1949; the
Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12
August 1949; "the Conventions" means the four Geneva Conventions of 12 August
1949 for the protection of war victims;”
12 Asserts that “This Protocol shall be applied without any adverse distinction founded
on race, colour, sex, language, religion or belief, political or other opinion, national or
social origin, wealth, birth or other status, or on any other similar criteria (hereinafter
referred to as “adverse distinction”) to all persons affected by an armed conflict...”.
13 Jadranka, Petrovic (Editor), Accountability for Violations of International
Humanitarian Law, Routledge, 2016
14 M. Cherif Bassiouni, A Manual on International Humanitarian Law and Arms Control
Agreements, Transnational Publishers (2000), 844.
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No. Category of Prutectei:] people as per THL References Articles in Conventions and Protocols
rules
1 Wounded and sick in ammed forces in the Article 13 ofthe Geneva Convention I; and Articles & — 20
field ofthe Protocol Additional to the Geneva Conventions of
12 August 1949, andrelating to the Protection of Victims
of Intemational Armed Conflicts (Protocol I), § June 1977.
2 Wounded, sick and shipwrecked members | Convention (II) for the Amelioration ofthe Condition of
of anmed forces atsea Wounded, Sick and Shipwrecked Members of Armed
Forces at Sea. Geneva, 12 Augnst 1949,
3 Medical andreligions personnel attachedto | Articles 24 and 25 ofthe Geneva Convention I; and
the ammed forces Articles 36 and 37 ofthe Geneva Convention I1
4 Prisoners ofwar Article 4 of the Convention (IIT) relative to the Treatment
of Pnsoners of War. Geneva, 12 Angunst 1949 ; and
Articles 43 — 47 ofthe Protocol II
3 Wounded and sick civiians Common Article 3; and Articles 10— 16 ofthe ofthe
Protocol I
] Civilian medical and religious personnel Article 20 ofthe Convention (IV) relative to the Protection
of Civilian Persons n Time of War. Geneva, 12 August
19490 ; and Article 15 ofthe ofthe Protocol I
7 Civilian joumalists Article 79 ofthe Protocol 1
Z Staffof civil defense organizations Article 62 ofthe Protocol 1
9 Emergency personnel Article 71 ofthe Protocol 1
10 | Civilian population and civilians Article 51 ofthe Protocol 1
11 Civilians in the power of an adverse party Article 4 of the Geneva Convention I'V
because ofthe conflict or the occupation of
a temtory are also protected persons
12 Detainees, detained or intemed Articles 41 - 42 and 79— 135 of the Geneva Convention
IV; and Article 75 ofthe ofthe Protocol I
13 | Population of an occupied temitory Articles 47 - 78 ofthe Geneva Convention IV; and Articles
63 and 62 ofthe ofthe Protocol I
14 | Women and children Articles 76 - 78 ofthe ofthe Protocol 1
15 | Foreigners, refugees and stateless persons Articles 353 - 46 ofthe Geneva Convention IV; and Article

m the temtory of a party to the conflict

73 ofthe ofthe Protocol [
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University, Prague. Czech Republic, Charles University.
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2% |n preparing its first draft of the establishment of the Court, suggested that the latter
should exercise its jurisdiction over all crimes established by international conventions,
but that proposal had not been accepted. Despite the large number of such crimes,
there was one crime agreed upon to define and criminalize internationally the crime of
genocide. That proposal was amended in the 1994 draft to cover 7 crimes: genocide,
crimes against humanity, war crimes, Crime of drug trafficking, crimes against United
Nations personnel and the crime of terrorism. When the Rome Diplomatic Conference
was held, the last three crimes were excluded and the jurisdiction of the Court was
determined by three crimes, in addition to a fourth offense, namely aggression. See,
Bara Munther Kamal Abdul Latif, 4 sall 43liall daSaall Slzdll oUsill [The Judicial System of
the Criminal Court. International], First Edition, Dar Al-Hamed Publishing and
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36 Article ‘5’ states; “For the purpose of this Statute, "crime against humanity" means any of
the following acts when committed as part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack: (a) Murder; (b) Extermination; (c)
Enslavement; (d) Deportation or forcible transfer of population;...”.

37 The Article '34(2 & 3) of the Statute of the International Court of Justice states that
“2. The Court, subject to and in conformity with its rules may request of public
international organizations information relevant to cases before it and shall receive
such information presented by such organizations on their own initiative. 3. Whenever
the construction of the constituent instrument of a public international organization or
of an international convention adopted there under is in question in a case before the
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Court, the Registrar shall so notify the public international organization concerned and
shall communicate to it copies of all the written proceeding.”

38 Article ‘26’ from Rome Statute states that; “The Court shall have no jurisdiction over
any person who was under the age of 18 at the time of the alleged commission of a
crime.”

39 Article ‘31(1-a)’ , from Rome Statute
40 Article ‘31(1-b)’ , from Rome Statute
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41 Article ‘31(1-d)’, from Rome Statute

%2 Abdul Fattah Bayoumi Hijazi, sl ¢l jall 4aSas olas & daulul 2c) 8 [Basic Rules of the
International Criminal Court System],. First Edition, (2006). University Thought House,
Egypt,

43 Article ‘12°, states “1. A State which becomes a Party to this Statute thereby accepts
the jurisdiction of the Court with respect to the crimes referred to in article 5. 2. In the
case of article 13, paragraph (a) or (c), the Court may exercise its jurisdiction if one or
more of the following States are Parties to this Statute or have accepted the jurisdiction
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of the Court in accordance with paragraph 3: (a) The State on the territory of which the
conduct in question occurred or, if the crime was committed on board a vessel or
aircraft, the State of registration of that vessel or aircraft; (b) The State of which the
person accused of the crime is a national...”

4 Ali Abdel Qader El-Kahwagi, sl Jusll o580 [ International Criminal Lawl],
(2004). Halabi Publications, Egypt,

4> The Vienna Convention recognized this principle under the provision of article 28,
which states that “Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or fact which took
place or any situation which ceased to exist before the date of the entry into force of the
treaty with respect to that party.”

46 Article ‘11(2) states that “ If a State becomes a Party to this Statute after its entry into

force, the Court may exercise its jurisdiction only with respect to crimes committed after
the entry into force of this Statute for that State, unless that State has made a
declaration under article 12, paragraph 3.”
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47 Article 24(2)’ states that; “In the event of a change in the law applicable to a given
case prior to a final judgment, the law more favorable to the person being investigated,
prosecuted or convicted shall apply.”



27

3 Jadl)
Basiall aa¥) dakiia g 4 gall Ailiad) daSaall (s ABSNal)

O el e ¢ Gl ¢ Gl dsall gl (alald) e padidy Ayl g dabiie A deSadl)
aal e Baaly & saaidl adll ol 138 8 o AV (elAIY) Gus A o sl Gl S
& 5 alag) ) (ol L) allas gradal g o ¢ A A0 gal) dpadiall cld 4 sall Clalaial)
Aol Nl (o ) Lo aldas iy gg¢ Aol sal) dakaiall g daSaal) (s 48] (4
) Al o e ae ) e Basidl 4L Ae L o ) il d sl dplall
Oe aanll K1 Leginy (Y auadins basiall a5 AeSaall oy 383 of o (el daSall
o34 aal g VAL o manll (35 )5S0 a5 ¢ el () 5HAl 8 53 s ge 48Dkl 028 (il s
33l 5 (7 -3) 54 3alall 5 15 salall (e 16 3alall (3 (2) 588l 5 () 13 Balall ¢ a3 54l

.(>-6) 87

Baniall aal g Al gal) Auiliad) daSaal) cp ABSad) aSad Al (salual) 1.3
b ol R Jsall o (e Al sall Ailial) Aaaall ) Uil e 9" 5ol 3 Al 3
LS ¢ naaiall aeY) dashaiey (3laty e A0 50 Ailia e oLi) <oy 8 08 ) okl
A dakiia g 4 gall daSaddl A8l () wu‘}!\ Aaill pdd (pe '2" Baldl (A (e
O el s AaSaall ) el b cal kY1 Jsall dpmas adaaic] (5L Caa sey Basiall

48 Hani Abdullah Omran Al-Silawi, 32l ae¥) dalaic g 44 sall Llal) daSadll (0 48D} [The
relationship between the International Criminal Court and the United Nations] , thesis,
Faculty of Law, University of Baghdad, 2011
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49 Rome Statute of the International Criminal Court, accessed on 27t of March 2018:
https://www.icc-cpi.int/nr/rdonlyres/add16852-aee9-4757-abe7-
9cdc7cf02886/283503/romestatutengl.pdf

5o William Driscoll, Joseph P. Zompetti, Suzette Zompetti, The International Criminal
Court Global Politics and the Quest forJustlce IDEA(2004) 285 <

> accessed 28th of
March 2018

1 bide
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>2 Hani Abdullah Omran Al-Silawi (n 57)

53 Andrew Novak, The International Criminal Court: An Introduction, Springer (2015).
116.

>4 Article ‘3’ states that; “1. The seat of the Court shall be established at The Hague in
the Netherlands ("the host State"). 2. The Court shall enter into a headquarters
agreement with the host State, to be approved by the Assembly of States Parties and
thereafter concluded by the President of the Court on its behalf. 3. the Court may sit
elsewhere, whenever it considers it desirable, as provided in this Statute.”

>> Article ‘4(2)’, states; “The Court may exercise its functions and powers, as provided in
this Statute, on the territory of any State Party and, by special agreement, on the
territory of any other State.”

6 Article ‘12’; “1.A State which becomes a Party to this Statute thereby accepts the
jurisdiction of the

Court with respect to the crimes referred to in article 5...”


https://www.google.com.cy/search?tbo=p&tbm=bks&q=inauthor:%22Andrew+Novak%22
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>’ Includes Article ‘86’ to Article ‘102’, from Rome Statute.

s8 Morten Bergsmo, and Yan Ling, State Sovereignty and International Criminal Law,
(2012). Torkel Opsahl Academic EPublisher, 281.
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59 Carsten Stahn, The Law and Practice of the International Criminal Court, (2014).
Oxford University Press. 1326.

60 Christian J. Tams, James Sloan, The Development of International Law by the
International Court of Justice, (2013). OUP Oxford. 400.

61 Jens Meierhenrich, and Keiko Ko ‘How Do States Join the International Criminal
Court?’, (2009), Vol. 7, Journal of International Criminal Justice, pp. 233-256.
doi:10.1093/jicj/mqp018
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62 UN Charter, and Statute of the International Court Of Justice San Francisco, 1945,
accessed on 30 of March, 2018,
https://treaties.un.org/doc/publication/ctc/uncharter.pdf

63 Thomas W. Jacobson, ‘8 Reasons the U.S.A. Should Not Participate in the
International Criminal Court’, Focus on the Family USA, 2003. United Nations Brief,
January 4.

64 Badri Mhannia, salad) 4S5 5 43 sall 45Ual) 4aSall [International Criminal Court and
the Problem of Sovereignty], Master's Thesis in Criminal Law, University of Muhammad
Khader, Biskra, Algeria, (2015), p. 11.
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6 Model Treaty on Mutual Assistance in Criminal Matters (Adopted by General
Assembly resolution 45/117, subsequently amended by General Assembly resolution
53/112). Accessed on 315t of March 2018:

https://www.unodc.org/pdf/model treaty mutual assistance criminal matters.pdf
67 Annex To Resolution NO: 59/26-P Convention Of The Organization Of The Islamic
Conference On Combating International Terrorism, Accessed on 315t of March 2018:
http://www.refworld.org/docid/3de5e6646.html

68 Resolution A/RES/55/25, United Nations Convention Against Transnational Organized
Crime, New York, 15 November (2000), Accessed on 315t of March 2018:
https://treaties.un.org/doc/Publication/MTDSG/Volume%20l11/Chapter%20XVIII/XVIII-
12.en.pdf



https://www.unodc.org/pdf/model_treaty_mutual_assistance_criminal_matters.pdf
http://www.refworld.org/docid/3de5e6646.html
https://treaties.un.org/doc/Publication/MTDSG/Volume%20II/Chapter%20XVIII/XVIII-12.en.pdf
https://treaties.un.org/doc/Publication/MTDSG/Volume%20II/Chapter%20XVIII/XVIII-12.en.pdf
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69 (Rome Statute of the International Criminal Court, P.55), accessed on 27" of March
2018: https://www.icc-cpi.int/nr/rdonlyres/add16852-aee9-4757-abe7-
9cdc7cf02886/283503/romestatutengl.pdf
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70 Article 112, paragraph 2, of the Rome Statute provides that: “2. The Assembly shall:
[...] (f) Consider pursuant to article 87, paragraphs 5 and 7, any question relating to
non-cooperation; (g) Perform any other function consistent with this Statute or the
Rules of Procedure and Evidence.” ; also, Article 87, paragraphs 5 and 7, provide that:
“5. (a) The Court may invite any State not party to this Statute to provide assistance
under this Part on the basis of an ad hoc arrangement, an agreement with such State or
any other appropriate basis. (b) Where a State not party to this Statute, which has
entered into an ad hoc arrangement or an agreement with the Court, fails to cooperate
with requests pursuant to any such arrangement or agreement, the Court may so
inform the Assembly of States Parties, or, where the Security Council referred the
matter to the Court, the Security Council.” “7. Where a State Party fails to comply with
a request to cooperate by the Court contrary to the provisions of this Statute, thereby
preventing the Court from exercising its functions and powers under this Statute, the
Court may make a finding to that effect and refer the matter to the Assembly of States
Parties or, where the Security Council referred the matter to the Court, to the Security
Council .”
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7% Article ‘89, of Rome Statute, states that; “1. The Court may transmit a request for the arrest and
surrender of a person, together with the material supporting the request outlined in article 91, to any
State on the territory of which that person may be found and shall request the cooperation of that State
in the arrest and surrender of such a person. States Parties shall, in accordance with the provisions of
this Part and the procedure under their national law, comply with requests for arrest and surrender...”
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72 Article ‘92, states; “1. In urgent cases, the Court may request the provisional arrest of
the person sought, pending presentation of the request for surrender and the documents
supporting the request as specified in article 91. 2.The request for provisional arrest shall
be made by any medium capable of delivering a written record and shall contain:
(a) Information describing the person sought, sufficient to identify the person, and
information as to that person's probable location;(b) A concise statement of the crimes
for which the person's arrest is sought and of the facts which are alleged to constitute
those crimes, including, where possible, the date and location of the crime; (c) A
statement of the existence of a warrant of arrest or a judgement of conviction against the
person sought; and; (d) A statement that a request for surrender of the person sought will
follow. 3. A person who is provisionally arrested may be released from custody if the
requested State has not received the request for surrender and the documents supporting
the request as specified in article 91 within the time limits specified in the Rules of
Procedure and Evidence. However, the person may consent to surrender before the
expiration of this period if permitted by the law of the requested State. In such a case,
the requested State shall proceed to surrender the person to the Court as soon as
possible. 4. The fact that the person sought has been released from custody pursuant to
paragraph 3 shall not prejudice the subsequent arrest and surrender of that person if the
request for surrender and the documents supporting the request are delivered at a later
date.”
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73 Article ‘89’, of Rome Statute, states; “1. The Court may not proceed with a request for
surrender or assistance which would require the requested State to act inconsistently
with its obligations under international law with respect to the State or diplomatic
immunity of a person or property of a third State, unless the Court can first obtain the
cooperation of that third State for the waiver of the immunity. 2. The Court may not
proceed with a request for surrender which would require the requested State to act
inconsistently with its obligations under international agreements pursuant to which the
consent of a sending State is required to surrender a person of that State to the Court,
unless the Court can first obtain the cooperation of the sending State for the giving of
consent for the surrender.”
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74 ITCY Statute, Statute of the International Criminal Tribunal for Yugoslavia, accessed
on 1°t of April, 2018:
http://www.icty.org/x/file/Legal%20Library/Statute/statute sept09 en.pdf

7> Article 27’, of ITCY Statute, Statute of the International Criminal Tribunal for Yugoslavia, States;
“Imprisonment shall be served in a State designated by the International Tribunal from a list of States
which have indicated to the Security Council their willingness to accept convicted persons. Such
imprisonment shall be in accordance with the applicable law of the State concerned, subject to the
supervision of the International Tribunal.”

76 Statute of The International Tribunal for Rwanda, accessed on 1t of April, 2018:
http://legal.un.org/avl/pdf/ha/ictr EF.pdf

77 Article ‘26’, of Statute of The International Tribunal for Rwanda, states that; “Imprisonment shall be
served in Rwanda or any of the States on a list of States which have indicated to the Security Council
their willingness to accept convicted persons, as designated by the International Tribunal for Rwanda.
Such imprisonment shall be in accordance with the applicable law of the State concerned, subject to the
supervision of the International Tribunal for Rwanda.”

78 See Part (10), Article ‘103’ of Rome Statute.


http://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
http://legal.un.org/avl/pdf/ha/ictr_EF.pdf
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80 Barbaa al-Qudsi, 55 & ¥ sasiall Y I (i ga Lgilaliaial  Leitph 4 gl 450a)) LeSadl)
e Jiilya) [The International Criminal Court, Nature and Jurisdiction, The Position of the

United States of America and Israel] Damascus University Journal of Science, Economics
and Law, Volume 20, No. 2, 2004, pp. 150,149.

s1 M. Cherif Bassiouni, The Statute of the International Criminal Court: A Documentary
History, Transnational Publishers (1998), 793.

82 The text of the message “"'Dear Mr. Secretary-General: This is to inform you, in
connection with the Rome Statute of the International Criminal Court adopted on July
17, 1998, that the United States does not intend to become a party to the treaty.
Accordingly, the United States has no legal obligations arising from its signature on
December 31, 2000. The United States requests that its intention not to become a party,
as expressed in this letter, be reflected in the depositary's status lists relating to this
treaty. Sincerely, S/John R. Bolton", Accessed on 2nd of April, 2018: https://2001-
2009.state.gov/r/pa/prs/ps/2002/9968.htm

8 Jean Galbraith , ‘The Bush Administration's Response to the International Criminal
Court’, 2003, Vol.21, Berkeley Journal of International Law, 683.


https://2001-2009.state.gov/r/pa/prs/ps/2002/9968.htm
https://2001-2009.state.gov/r/pa/prs/ps/2002/9968.htm
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84 Article ‘18’ of, Vienna Convention on the Law of Treaties, 1969 states that; “A State
is obliged to refrain from acts which would defeat the object and purpose of a treaty
when:

(a) it has signed the treaty or has exchanged instruments constituting the treaty subject
to ratification, acceptance or approval, until it shall have made its intention clear not to
become a party to the treaty; or

(b) it has expressed its consent to be bound by the treaty, pending the entry into force
of the treaty and provided that such entry into force is not unduly delayed.”

85 ‘Overview Of The United States’ Opposition to the International Criminal Court’,
Coalition For the International Criminal Court, accessed on 3™ of April, 2018:
http://www.iccnow.org/documents/CICCFS US Opposition to ICC 11Dec06 final.pdf

86 Jennifer K. Elsea, ‘U.S. Policy Regarding the International Criminal Court’, (2006), CRS Report
for Congress, p. 05. Congressional Research Service Library of Congress. Accessed on 3™ of
April, 2018: https://fas.org/sgp/crs/misc/RL31495.pdf.

8 Ibid (n 80)



http://www.iccnow.org/documents/CICCFS_US_Opposition_to_ICC_11Dec06_final.pdf
https://fas.org/sgp/crs/misc/RL31495.pdf
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88 Article ‘34’ of, Vienna Convention on the Law of Treaties, 1969 states that; “A treaty does not
create either obligations or rights for a third State without its consent.”

8 Article ‘12, states that; “1. A State which becomes a Party to this Statute thereby accepts the
jurisdiction of the Court with respect to the crimes referred to in article 5. 2. In the case of article
13, paragraph (a) or (c), the Court may exercise its jurisdiction if one or more of the following
States are Parties to this Statute or have accepted the jurisdiction of the Court in accordance with
paragraph 3: (a) The State on the territory of which the conduct in question occurred or, if the
crime was committed on board a vessel or aircraft, the State of registration of that vessel or
aircraft; (b) The State of which the person accused of the crime is a national. 3. If the acceptance
of a State which is not a Party to this Statute is required under paragraph 2, that State may, by
declaration lodged with the Registrar, accept the exercise of jurisdiction by the Court with
respect to the crime in question. The accepting State shall cooperate with the Court without any
delay or exception in accordance with Part 9.”
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or on its territory. A declaration under this article may be withdrawn at any time...”
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impartially, and they were or are being conducted in a manner which, in the



64

circumstances, is inconsistent with an intent to bring the person concerned to
justice. 3. In order to determine inability in a particular case, the Court shall
consider whether, due to a total or substantial collapse or unavailability of its
national judicial system, the State is unable to obtain the accused or the
necessary evidence and testimony or otherwise unable to carry out its

proceedings.”

Article ‘18’ of, Vienna Convention on the Law of Treaties, 1969 states that;
“A State is obliged to refrain from acts which would defeat the object and
purpose of a treaty when:(a) it has signed the treaty or has exchanged
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of the State concerned, subject to the supervision of the International

Tribunal for Rwanda.”
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Court on its behalf. 3. The Court may sit elsewhere, whenever it considers it

desirable, as provided in this Statute.”
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provided in this Statute, on the territory of any State Party and, by special

agreement, on the territory of any other State.”

Article ‘5’ states; “For the purpose of this Statute, "crime against humanity"
means any of the following acts when committed as part of a widespread or

systematic attack directed against any civilian population, with knowledge of
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the attack: (a) Murder; (b) Extermination; (c) Enslavement; (d) Deportation or
forcible transfer of population;...”.

Article 7 (1-k) States: “Other inhumane acts of a similar character
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Article '34(2 & 3) of the Statute of the International Court of Justice states
that “2. The Court, subject to and in conformity with its rules may request of
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initiative. Whenever the construction of the constituent instrument of a public
international organization or of an international convention adopted there
under is in question in a case before the Court, the Registrar shall so notify
the public international organization concerned and shall communicate to it

copies of all the written proceeding.”

Article ‘92’, states; “1. In urgent cases, the Court may request the provisional
arrest of the person sought, pending presentation of the request for
surrender and the documents supporting the request as specified in article
91. 2.The request for provisional arrest shall be made by any medium
capable of delivering a written record and shall contain: (a) Information
describing the person sought, sufficient to identify the person, and
information as to that person's probable location;(b) A concise statement of
the crimes for which the person's arrest is sought and of the facts which are
alleged to constitute those crimes, including, where possible, the date and
location of the crime; (c) A statement of the existence of a warrant of arrest
or a judgement of conviction against the person sought; and; (d) A statement
that a request for surrender of the person sought will follow. 3. A person who
is provisionally arrested may be released from custody if the requested State

has not received the request for surrender and the documents supporting the
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request as specified in article 91 within the time limits specified in the Rules
of Procedure and Evidence. However, the person may consent to surrender
before the expiration of this period if permitted by the law of the requested
State. In such a case, the requested State shall proceed to surrender the
person to the Court as soon as possible. 4. The fact that the person sought
has been released from custody pursuant to paragraph 3 shall not prejudice
the subsequent arrest and surrender of that person if the request for
surrender and the documents supporting the request are delivered at a later

date.”

Article ‘98’ states; “1. The Court may not proceed with a request for
surrender or assistance which would require the requested State to act
inconsistently with its obligations under international law with respect to the
State or diplomatic immunity of a person or property of a third State, unless
the Court can first obtain the cooperation of that third State for the waiver of
the immunity. 2. The Court may not proceed with a request for surrender
which would require the requested State to act inconsistently with its
obligations under international agreements pursuant to which the consent of
a sending State is required to surrender a person of that State to the Court,
unless the Court can first obtain the cooperation of the sending State for the
giving of consent for the surrender.”

Article ’89, states that; “1. The Court may transmit a request for the arrest
and surrender of a person, together with the material supporting the request
outlined in article 91, to any State on the territory of which that person may
be found and shall request the cooperation of that State in the arrest and
surrender of such a person. States Parties shall, in accordance with the
provisions of this Part and the procedure under their national law, comply

with requests for arrest and surrender...”

Article 112, paragraph 2, of the Rome Statute provides that: “2. The
Assembly shall: [...] (f) Consider pursuant to article 87, paragraphs 5 and 7,
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any question relating to non-cooperation; (g) Perform any other function
consistent with this Statute or the Rules of Procedure and Evidence.” ; also,
Article 87, paragraphs 5 and 7, provide that: “5. (a) The Court may invite any
State not party to this Statute to provide assistance under this Part on the
basis of an ad hoc arrangement, an agreement with such State or any other
appropriate basis. (b) Where a State not party to this Statute, which has
entered into an ad hoc arrangement or an agreement with the Court, fails to
cooperate with requests pursuant to any such arrangement or agreement,
the Court may so inform the Assembly of States Parties, or, where the
Security Council referred the matter to the Court, the Security Council.” “7.
Where a State Party fails to comply with a request to cooperate by the Court
contrary to the provisions of this Statute, thereby preventing the Court from
exercising its functions and powers under this Statute, the Court may make a
finding to that effect and refer the matter to the Assembly of States Parties
or, where the Security Council referred the matter to the Court, to the

Security Council.”

Article 17(1) (a): “The case is being investigated or prosecuted by a State
which has jurisdiction over it, unless the State is unwilling or unable
genuinely to carry out the investigation or prosecution”.Asserts that “This
Protocol shall be applied without any adverse distinction founded on race,
colour, sex, language, religion or belief, political or other opinion, national or
social origin, wealth, birth or other status, or on any other similar criteria
(hereinafter referred to as “adverse distinction”) to all persons affected by an
armed conflict...”.Asserts that "First Convention”, "Second Convention",
"Third Convention" and "Fourth Convention" mean, respectively, the Geneva
Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949; the Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members
of Armed Forces at Sea of 12 August 1949; the Geneva Convention relative

to the Treatment of Prisoners of War of 12 August 1949; the Geneva
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Convention relative to the Protection of Civilian Persons in Time of War of 12
August 1949; "the Conventions" means the four Geneva Conventions of 12

August 1949 for the protection of war victims;”
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humanity, war crimes, Crime of drug trafficking, crimes against United
Nations personnel and the crime of terrorism. When the Rome Diplomatic
Conference was held, the last three crimes were excluded and the
jurisdiction of the Court was determined by three crimes, in addition to a
fourth offense, namely aggression. Includes Article ‘86’ to Article “102’, from

Rome Statute.
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The Vienna Convention recognized this principle under the provision of
article 28, which states that “Unless a different intention appears from the
treaty or is otherwise established, its provisions do not bind a party in relation
to any act or fact which took place or any situation which ceased to exist
before the date of the entry into force of the treaty with respect to that party.”
Vienna Convention on the Law of Treaties (1969), vol. 1155, Treaty Series,
(United Nation 2005), 331.
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BILIMSEL ARASTIRMALAR ETiK KURULU

05.07.2019

Saym Hewa Abdulaziz Kak Ahmad Dzaee

Bilimsel Arastirmalar Etik Kurulu’na yapmis oldugunuz “Uluslararasi Ceza
Mahkemesinin Uluslararasi insancil Hukuk Hiikiimlerin Uygulanmasindaki Rolii
ve Uluslararas1 Topluma Etkileri)” bashikli proje onerisi, sadece ikincil kaynak
kullanildigr i¢in Etik Kuruluruna girmesine gerek yoktur. Bu yazi ile birlikte sadece

ikincil kaynak kullanmak sartiyla arastirmaya baglayabilirsiniz.

Docent Doktor Direng¢ Kanol

Bilimsel Arastirmalar Etik Kurulu Raportori
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Not: Eger bir kuruma resmi bir kabul yazisi sunmak istiyorsaniz, Yakin Dogu
Universitesi Bilimsel Arastirmalar Etik Kurulu’na bu yazi ile bagvurup, kurulun

baskaninin imzasin1 tagiyan resmi bir yazi temin edebilirsiniz.
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