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IRAK HUKUKUNDA CEZA DAVASI GERGEVESINDE SANIGA USULE
ILISKIN ANAYASAL GUVENCELER

Calisma, ceza davasi gergevesinde sanigin usule iliskin anayasal glvencelerini
ele almig olup, bu arastirmanin amaci, sanigi, suglamayi, sanik kavramina iligkin
kanunlarin konumunu, davanin dayanagini belirlemektir. Bu arastirma ile
arastirmaci, Irak anayasasinda yer alan anayasal guvencelerin tanimini ve
bunlarin dengeyi saglama ve insa etmedeki rolunli ortaya koyacaktir.
tumdengelimsel ve tarihsel yontemi ve analitik yontemi kullandigi ve bir takim
sonug ve tavsiyelere ulastigi icin bu yargilamanin adil sayilabilmesi igin, en
Onemlisi saniga son sorusturma asamasinda verilen teminatlarin verilmesidir. Bu
imtihan, yeni degil, kokleri islam hukukunun kararlastirdigi seyleri kutsallagtiran
eski yasalara kadar uzanmaktadir. Irak yasalarinin bir tutuklama tanimi
icermedigini ve sorusturmanin tum agamalarinda sanik ve supheli arasinda ayrim
yapmadigini kaydettik. Bu nedenle, Irakl yasa koyucu, ornegin Lubnanli yasa
koyucunun yaptigi gibi, aralarinda bir ayrim yaparak suphelinin kesin bir tanimini
yapmak zorunda kaldi. Sorusturma asamasinda genel olarak sanigin
teminatlarini ele alan kanunlarin degistiriimesini ve bu teminatlarin agik bir sekilde
dahil edilmesi icin tek bir kanunda toplanmasini tavsiye etti. Ayrica, 1971 tarihli
(23) sayih Ceza Muhakemesi Kanunu'nun her birinin (sanik, supheli) kesin bir
tanimini saglamasini tavsiye etti, cinku ozellikle Irakli yasa koyucu sanik ve
supheli arasinda ayrim yapma asamasindaydi. bilgi toplama ve c¢ikarsama.

Matevazi arastirmamizla da sanigin tanimina ulastik.

Anahtar kelimeler: sanik, anayasal guvenceler, ceza davasi, masumiyet

karinesi, adil yargilanma, usuli mesruiyet.



ABSTRACT

PROCEDURAL CONSTITUTIONAL GUARANTEES FOR THE ACCUSED
WITHIN THE FRAMEWORK OF THE CRIMINAL CASE IN IRAQI LAW

The study dealt with procedural constitutional guarantees for the accused within
the framework of the criminal case, and the aim of this research is to define the
accused, the accusation and the position of the laws on the concept of the
accused, the basis of right and the nature of a fair trial as through this research
the researcher will include the definition of constitutional guarantees in the Iraqi
constitution and its role in achieving balance and building On this, knowing the
guarantees that must be available in the trial of the accused in order for this trial
to be called fair, as he used the deductive, historical and analytical method, and
reached a number of conclusions and recommendations, the most important of
which are that the guarantees established for the accused in the final investigation
stage, which is the trial, are not recent, but rather Ancient and rooted in ancient
laws that enshrined what was established by Islamic law. We noted that Iragi law
did not include a definition of detention and did not differentiate between the
accused and the suspect at all stages of the investigation. Therefore, the Iraqi
legislator had to set an accurate definition of the suspect while separating them,
as the Lebanese legislator went for example. It recommended the necessity of
amending the laws dealing with the guarantees of the accused during the
investigation stage in general and collecting them in a unified law so that it
explicitly includes these guarantees. It also recommended that the Criminal
Procedure Code No. (23) of 1971 provide a precise definition for each of (the
accused, the suspect), especially that the Iraqi legislator did not differentiate
between the accused and the suspect in the stage of collecting information and
inference, and we see that the Lebanese legislator has complied with the
definition of the suspect. . We have also come, through our humble research, to

define the accused.

Key words: the accused, the constitutional guarantees, the criminal case, the
presumption of innocence, the fair trial, the procedural legality.
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