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CERRAHi OPERASYONLAR iGiN CEZAi SORUMLULUK
KARSILASTIRMALI BiR CALISMA

Bu calisma, bu konunun hayatinda ve sagliginda insanlarla dogrudan temasi
nedeniyle duydugu hassasiyet ve hastanin ameliyat sirasinda almasi gereken
0zenle 6nemini vurgulamayi amaglamaktadir. Calismanin sorunu sadece cezaya
uygulanan ceza nedir, ihtiyati tedbirler su¢ ve menfaatlerle orantililik ilkesine tabi
midir? Arastirmaci bu calismada betimsel ve analitik yontemi kullanmistir.
Calisma bir dizi bulgu ve tavsiyeye ulasti§i igin en énemlileri sunlardir: ilgi,
devletin bu alandaki politikasini gizerken benimsedigi sug felsefesiyle ilgilidir ve
bu fikir, esas olarak yasamin siyasi, ekonomik veya sosyal farkli yonleriyle
ilgilenirken benimsedigi fikirdir. Cinku hukuk, gerekli gordugu menfaatleri ifade
eden degerleri korumay! sart kostugu ceza metinleri aracihigiyla toplumun
amagclarinin ifadesidir. Arastirma bize, cezai temeli kodlama veya insa etme
konusundaki c¢ikar fikrinin blylUk rolinli go6stermektedir. Yasallastirma
asamasinda, yasa koyucu, menfaatin zaman zaman ve bir sistemden digerine
farklilk gosteren maddi ve ahlaki insan ihtiyaglarini kargilama kabiliyetinin
kapsamini gozlemleyerek menfaati yasal koruma yerine secer. Kanun
koyucunun, genel su¢ bolinmeleri igin nesnel bir kilavuz belirlemede ve her bir
suc¢ veya belirli bir su¢ sinifi icin yasal model cizerken kullandigi sey Bununla
birlikte, menfaat, kanun koyucunun sugclarin hukuki bir yapiya dahil edilmesine
iligkin olarak, bu hukuk sistemine dahil olan bu suglara igtirak eden taninmis
menfaatin birimi olarak ve hukuki korumaya konu menfaat araciligiyla tek bir
menfaati farkli yonlerden koruma saglamak amaciyla aldigi kriterdir. Kanun
koyucunun, modern kriminalizasyon politikasinin amaglarina ulasmasi igin sug
hacminin artmasini dnlemek igin su¢ sayimini genigletmemesini tavsiye ediyoruz.
Suglarin toplum c¢ikarlariyla gatistii olcide degerlendiriimesi ve bu temelde
bdélinmesi ve bdlinmeye yeni sinirlar verilmesi ve toplumun ¢ikarlarini somut

olarak ihlal etmedigi icin ihlallere 6zel bir kanunla muamele edilmesi zorunludur.



ihlallerin bagimsiz mevzuata dahil edilmesi ve tamamen ceza kanunundan

cikariimasi.

Anahtar kelimeler: ameliyatlar, tibbi hatalar, sug, cezai sorumluluk.
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ABSTRACT

CRIMINAL LIABILITY FOR SURGICAL OPERATIONS
COMPARATIVE STUDY

This study aimed to highlight the importance of this topic through its sensitivity
due to its direct contact with the person in his life and health, and the care that the
patient should receive during the surgical operation. The problem of the study was
represented in the question: What is the penalty imposed in the punishment only,
and whether the precautionary measures are subject to the principle of
proportionality with the crime and interests together. In this study, the researcher
used the descriptive analytical method. Where the study reached a number of
results and recommendations, the most important of which are: The interest is
linked to the criminal philosophy that the state adopts in drawing up its policy in
this field, which is represented by the thought that it mainly embraces in
addressing the various aspects of life, whether political, economic or social,
because the law expresses the goals of society through texts. It provides for the
protection of values that express the interests that it deems necessary. The
research shows us the great role of the idea of interest in legalizing or building the
criminal base. In the legalization stage, the legislator selects the interest in the
place of legal protection by observing the extent to which the interest is able to
satisfy the human needs, both material and moral, which differ from time to time
and from one system to another. It is also the criterion Which the legislator uses
in setting the objective control for the general divisions of crimes and in drawing
up the legal model for each crime or for a particular group of crimes, in addition to
the fact that the interest is the criterion taken by the legislator in the merging of
crimes into a legal structure, aiming at protecting one interest from different
aspects as The unit of the common interest that participates in these crimes that
are included in that legal system and through the interest subject to legal
protection. We recommend the legislator not to expand criminalization in order to
prevent an increase in the volume of crimes, for the purpose of achieving the

objectives of the modern criminalization policy. It is necessary to evaluate the



vii

crimes with the extent of their conflict with the interests of society and to divide
them on this basis and to give new limits to the division, and to treat violations
with a special law because they do not tangibly violate the interests of society,
and to include the violations within an independent legislation and to remove them

completely from the Penal Code.

Keywords: surgeries, medical errors, crime, criminal liability.
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