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Abstract

Main Victims of Genocide: A Case Study of Isis Crimes Against Yazidi
Children

PRZHA SALEEM

M.S.c. International Law
10May 2022, 92 pages

The study vividly discusses genocidal activities on the Yazidis and aims to educate
the readers about ISIS’ the victimization that has been recently shifting to children
and putting Yazidis people at a high extinction rate. The study objective was
attained through the application of a combination of a doctrinal technique of
investigation. The findings showed that the Yazidi mass murder by ISIS could be
classified as a genocide under all circumstances. As a result, the commitment to
avoid genocide grows and persists throughout the life of the transgression towards
the victims' population. Therefore, it is recommended that perpetrators of
genocidal acts should be held accountable for committed offences to deter future
violations and award compensations to the victims. It was revealed that the
responsibility to avoid genocide grows stronger and lasts for the time period of the
criminal activities against the victimized population. Additionally, the study
concludes that Iraq, Syria, and the United States, cannot be faulted for the lack of
prevention. As a result, the findings infer that other states may be held responsible

for their lack of intervention based on geographical and relationship factors.

Keywords: Children, genocide, ISIS, the genocide convention, Yazidi.
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CHAPTER |
Introduction

The Islamic State of Irag and Syria (ISIS) started its operation around 1999 under
Abu Musab al-Zargawi and joined Al-Qaeda in October 20041. 1SIS is known and
identified as a terrorist group and it has been recognized internationally due to its various
terrorist attacks. Moreover, it is generally known that whenever the name is mentioned
around the world, it is associated with panic, pain, and cruelty. ISIS can be seen as an
example of modern terrorism’s growth, having succeeded in elevating terrorism to the
status of a war operation, which is why it was once regarded as the world’s largest
contemporary security threat?. 1SIS-inspired attacks outside Syria and Iraq occurred after
a caliphate was declared in June 2014, killing over 1,300 people and injuring over 2,000
individuals®. As a result, ISIS ideologies started spreading around the world as can be seen

in countries such as Nigeria, the Philippines, Afghanistan, Indonesia, and Pakistan®.

ISIS’ political purpose is to free the Muslim world from oppression and unlike Al-
Qaeda, ISIS’ territorial assertion, which entails fighting local and regional opponents, is
at the centre of this turnaround®. ISIS has implemented a range of administrative initiatives
in its conquered territories to establish legitimacy and enhance its territorial position but
some of them have improved living circumstances for the local population (road
restoration, electricity provision, etc.). However, ISIS’ positive achievements pale in
comparison to its well-known manner of operation, which is documented as incidents of
abuse, terror, kidnappings, and enslavement, with ethnic and religious minorities being
the primary targets®. It is vital to note that suicide bombings, beheadings, armed attacks,

transportation hijackings, and other acts of extreme brutality carried out by ISIS, the

! Tim Lister and others, ‘ISIS goes global: 143 attacks in 29 countries have killed 2,043’ (CNN, 12 February
2018) <https://edition.cnn.com/2015/12/17/world/mapping-isis-attacks-around-the-world/> accessed 7
November 2021.

2 1bid.

% 1bid, n.p.

4 1bid, n.p.

% Dorica Pascalau and Sirbu Letitia, 'Considerations Regarding the ISIS' (2021) SLSSS 1, 2.

® 1bid, n.p.
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majority of which target government officials and people, should also be highlighted. ISIS
is also notorious for kidnapping and beheading several hostages, including numerous
international journalists, and then publishing recordings of the events on social media’. It
should, however, be noted that people living in I1SIS-controlled areas are compelled to

follow 1SIS’ extremist ideology or face execution®.

Background of the Study

In consideration of the current discourse, it is worth mentioning that the Yazidis
are an endogamous Kurmanji, a Northern Kurdish-speaking group native to Iraq, Iran,
Syria, and Turkey’s Kurdish territories, who speak Kurmanji or Northern Kurdish®.
Throughout history, people of various religions have persecuted the Yazidi people and a
majority of them were carried out by Muslims, who controlled the majority of the Yazidi
region®®. Facts have it that the Ottoman Empire murdered the Yazidi people in the 18th
and 19th centuries when the ottomans collaborated with Leaders of the Kurds to persecute
them religiously and the Yazidis were likewise persecuted by Saddam Hussein’s Iraqi
army in the 1970s, but they were not massacred*!. This occurred as a result of Hussein’s
"Arabization Campaign™ against the Kurds, which affected the Yazidis as well because
they speak Kurdish'2. Hussein wished to alter the Iraqi people’s way of life, especially
Yazidis. As a result, he forced them to live in cities, and in the northwestern region of
Irag, he established Sinjar for them when the US invaded Iraq in 2003, Kurds relocated to

Iraq’s northeast region, and, the campaign came to an end*®. Additionally, in August 2007,

7 Stern Jessica and Berger James M, ‘ISIS: The state of terror’, (HCP, 2015) 281

8 lbid, p. 282.

® Hafiz Yasmine, ‘No, They Aren't Devil Worshippers: The Yazidi's Misunderstood Religious Beliefs’ (The
Huffington Post, 6 September 2016) <www.huffingtonpost.com/2014/08/13/yazidi-religious-
beliefs n_5671903.html?guccounter=2> accessed 2 November 2021

10 Ibid.

1 Ibid, n.p.

2 Ibid, n.p.

13 Avi Asher-Schapiro, ‘National Geographic, Who Are the Yazidis, the Ancient, Persecuted Religious
Minority Struggling to Survive in Iraq?’ (National Geographic Society, 11 August 2014)
<https://www.nationalgeographic.com/history/article/140809-irag-yazidis-minority-isil-religion-history>
accessed 2 November 2021.



http://www.huffingtonpost.com/2014/08/13/yazidi-religious-beliefs_n_5671903.html?guccounter=2
http://www.huffingtonpost.com/2014/08/13/yazidi-religious-beliefs_n_5671903.html?guccounter=2
https://www.nationalgeographic.com/history/article/140809-iraq-yazidis-minority-isil-religion-history

12

cases of suicide car bombings occurred in four different places within a city in Iraq at the

same time killing nothing less than 800 Yazidis.

ISIS kidnapped about 6,417 people of Yazidi origin in congruence with the
available information, of whom 3,451 people have been rescued, while 2,966 are still
unaccounted for'®, A total of 2,745 children are now orphaned!®. Moving forward to the
attack carried out on the Yazidis in 2014, it is presumed that there were around 3100
victims, and those that were abducted were around 6800'. It is estimated that the number
of people affected in any way by the massacre is estimated to be around ten thousand*®.
ISIS assaulted and occupied Sinjar with brutality and 200,000 or thereabout Yazidis fled
to Mount Sinjar, and 1SIS swiftly surrounded them*®. A lot of Yazidis died as a result of

dehydration, hunger, and suicide as a result of being stranded in the heat.

The saddest part about this atrocity is that it has not finished and will not end
because many Yazidis are being abducted, abused, and coerced to fight for ISIS and for
things they know nothing about. However, the Yazidis continue to suffer, because they
are afraid that if they return to Sinjar, ISIS will return, and there remains instability on the
Sinjar Mount, where they were formerly dominant?. ISIS which is internationally known
for its inhumane activities to those who do not support their assertion has now gone rogue
and is no longer limiting its victimization of adults but has now extended its activities to

children, killing them right in the presence of their parents, enslaving them, sexually

14 Wander Andrew, ‘How Suicide Bombings Shattered Iraq’ (Al Jazeera GCC News, 24 October 2010)
<www.aljazeera.com/secretiragfiles/2010/10/20101022161025428625.html> accessed 2 November 2021.
15 Wander, n.p.

18 1hid.

17 Ibid.

18 Lizzie Dearden, ‘Three Years on, ISIS Genocide against Yazidis Continues’ (The Independent,
Independent Digital News and Media, 9 May, 2017) <www.independent.co.uk/news/world/middle-
east/isis-islamic-state-yazidi-sex-slaves-genocide-sinjar-death-toll-number-kidnapped-study-un-Ise-
a7726991.html> accessed 2 November 2021.

19 Ibid, n.p.

20 Morris Loveday, ‘Yazidis Who Suffered Genocide Are Fleeing Again, but This Time Not from the Islamic
State’ (The Washington Post, 21 Mar, 2017) <www.washingtonpost.com/world/middle_east/yazidis-who-
suffered-genocide-are-fleeing-again-but-this-time-not-from-the-islamic-state/2017/03/21/6392fe26-0353-
11e7-9d149724d48f5666_story.html?noredirect=on&utm_term=.779d11ac31e9> accessed 2 November
2021.



http://www.aljazeera.com/secretiraqfiles/2010/10/20101022161025428625.html
http://www.independent.co.uk/news/world/middle-east/isis-islamic-state-yazidi-sex-slaves-genocide-sinjar-death-toll-number-kidnapped-study-un-lse-a7726991.html
http://www.independent.co.uk/news/world/middle-east/isis-islamic-state-yazidi-sex-slaves-genocide-sinjar-death-toll-number-kidnapped-study-un-lse-a7726991.html
http://www.independent.co.uk/news/world/middle-east/isis-islamic-state-yazidi-sex-slaves-genocide-sinjar-death-toll-number-kidnapped-study-un-lse-a7726991.html
http://www.washingtonpost.com/world/middle_east/yazidis-who-suffered-genocide-are-fleeing-again-but-this-time-not-from-the-islamic-state/2017/03/21/6392fe26-0353-11e7-9d149724d48f5666_story.html?noredirect=on&utm_term=.779d11ac31e9
http://www.washingtonpost.com/world/middle_east/yazidis-who-suffered-genocide-are-fleeing-again-but-this-time-not-from-the-islamic-state/2017/03/21/6392fe26-0353-11e7-9d149724d48f5666_story.html?noredirect=on&utm_term=.779d11ac31e9
http://www.washingtonpost.com/world/middle_east/yazidis-who-suffered-genocide-are-fleeing-again-but-this-time-not-from-the-islamic-state/2017/03/21/6392fe26-0353-11e7-9d149724d48f5666_story.html?noredirect=on&utm_term=.779d11ac31e9

13

abusing them, forcefully training them to be fighters and using them as suicide bombers?L.
Moreover, ISIS carried out its plans directly by executing non-converting men and
transporting women and children and was well aware that its acts would cause the Yazidi
to vanish. Above all, living under the control of ISIS for both men and women is geared
towards Yazidis’ degeneration and, as a result, the group’s survival in the medium-long

term.

The most notable attack on the Yazidis was carried out and now, some villages
remain inaccessible, and no significant effort has been made to help thousands of Yazidis
rebuild their lives and businesses. The attacks have continuously rendered the Yazidis
homeless, fugitives, and desolate with no definite hope for tomorrow because ISIS might
decide to launch an attack at any time. And till now, about 2600 girls and women are still

missing and about 200000 still displaced and living in crowded camps?2.

Statement of the Problem

The incessant genocidal act by ISIS: The genocidal act on the Yazidis keeps
growing every day and gradually reducing their population, chasing them out of their
homes and land, and rendering them fugitives scattered in nearby countries they could run
to. And at times, they are cornered whereby they cannot go back to where they were
coming from and likewise, they cannot go forward, thereby leaving them with no option
but to submit to ISIS?. Adults are at times shot dead on the spot and children are turned

into slaves, sex mates, etc. by the terrorists®*.

Children’s involvement in military practices: Most of the children captured in the
areas in which ISIS attacks are either trained to join their fighters or immediately equipped
with weapons of mass destruction?. Some of these children are however brainwashed and

at times operated on and used as suicide bombers?®. To properly understand this, it is

2L Morris, n.p.

22 | bid.

23 Stern and Berger, p. 2.82.
24 |bid.

25 |bid, p. 286.

% |bid.
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pertinent to pay special attention to child labour, as it is the initial stage of child
maltreatment. It is however notable that not all tasks given to children are deemed child
labour, according to International Labour Organization (ILO)?. It is expedient that we
must distinguish between the two because we cannot talk about child labour when children
assist their parents, support home businesses, or mere work part-time after school. When
these activities harm their well-being, personal development, or education, it is considered
child labour?. 1LO describes child labour as the term that applies to work that inflicts
mental, physical, social, or moral harm to children, creates obstacles to their educational
process by making it impossible for them to go to school, or causes them to leave school
early or requires excessive and inhumane work while attending school?. As a result,
children play a direct role in wars across the globe, and there are a plethora of reasons why
they became soldiers. A number of them are enlisted in the military, where they murder,
some become chefs, undercover agents, manual labourers, couriers, and sexually

assaulted, particularly the female gender.

Has there been any law in action to combat the effect of infringement on the right
to life of a child: Every State across the world has its laws governing the different
operations within the State and stipulates punishment for anyone found wanting to these
laws. Moreover, there are international treaties, laws, and conventions which every State

of the world is expected to adopt and apply within its legal system.
Research Objectives

To vividly discuss genocidal activities on the Yazidis and also educate the readers
that the victimization of ISIS has in recent years been shifting to children and is believed

to put the Yazidis at an extinction rate because the children who are viewed to be the

27 Noguchi Yoshie, ‘ILO Convention No. 182 on the worst forms of child labour and the Convention on the
Rights of the Child’ (2002) Int'l J. Child. Rts. 10, 355

28 | bid.

29 1bid, p. 355.

30 Wander, n.p.
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transcendent of the present generation are being murdered and brainwashed into suiting

the desires of ISIS in these controlled areas and the entire world at large®".

The research also seeks to educate the readers and those who are chanced to come
upon the research on the various provisions for protecting children’s rights internationally

and on the various ways to curb this menace and protect the future of these children.
Research Questions

There are two research questions in the thesis, which were given in the introduction

as the instrumental issues of this work and these are;

1) What are the advantages of international humanitarian law, which was established
to defend the rights of children?
2) What is the fate of these children being deprived of their rights to life following

the provision of international treaties and laws?
Proposed Methodology

The study uses a doctrinal investigation technigue involving the use of primary
and secondary sources to gather information. Primary sources used include case laws and
legislation while secondary sources include journals, articles, newspapers, scholarly
textbooks, seminar and conference sessions, law reform commission reports, government
publications, and internet sources. This is because interpreting the treaty is a traditional
issue of treaty law, however, not a strong side of international law?2. Studies on this topic
have evolved through time, similar to other areas of international law and a majority of
the interpretative arguments were brought into existence before international courts, and

tribunals and were utilized in judicial adjudication that was referenced in the early stages

31 Morris, n.p.
32 Wallace Rebecca M and Olga Martin-Ortega, ‘International law’, (SM, 2020) 33.
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of the writing of attorneys like Hersch Lauterpacht and subsequently in the articles of the

UNILC, which brought the Vienna Convention on the Law of Treaties®.

Scope of the Research

The scope of this research shall is confined to genocide activities against the
Yazidis people. The work in its entirety examines the legal framework internationally on
genocide and the protection of children, relevant statutes, case laws, and agencies
implementing laws governing children’s health, security, and well-being in these affected

areas in the world.

This study shall only deal with topics and subtopics on the provision of genocide
conventions 1948, genocide before the international organizations, the legal framework
on child’s rights, the protection of child rights, the provision of child labour and children

military recruitment, and all the relevant topics to the subject matter.

Significance of the Research

The research seeks to find and provide a lasting solution to the infringement of the
child’s right to life carried out by ISIS on the Yazidis. This right is indispensable in any
society and it is necessary for much of the happiness, creativity, and productivity that each
person derives from life. Hence the popular aphorism, that health is wealth and economic
prosperity and provides for common defence and security®*. Therefore, the significance
of the study aims at giving insight into the need to promote and protect the health, safety,

and welfare of a child which is paramount to their well-being.
Structure of the Study

The study is divided into five chapters. The foundation of the research is laid in

the first chapter under a general introduction, which contains the background to the study;

3 Dorr Oliver and Schmalenbach Kirsten, ‘Vienna convention on the law of treaties. Berlin® (Springer;
2011) 3.
34 Bloom David E and David Canning, ‘The health and wealth of nations’ (2000) 287 Sci 5456, 1207.



17

a statement of the problem, the objective of the study, the methodology of the study, the

significance of the study, as well as the scope of the study.

e Chapter two identifies and reviews the Yazidi Genocide vis-a-vis reactions of the
International Bodies and Community.

e The third chapter vividly portrays a comprehensive examination of instances
whereby children were the main victim.

e Chapter four focuses on the different legal frameworks for Child Protection.

e The final chapter is the conclusion, comprising findings, recommendations,

contributions to knowledge, and suggestions for further research.
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CHAPTER II

A Comprehensive Examination of the Genocide from the Standpoint of

International Law

Introduction

This chapter examines the legal framework of genocide in the context of
international law and explores its underlying precepts regarding what constitutes genocide
and how international bodies deal with perpetrated genocidal acts. Additionally, it also
explores the jurisdiction and competence of domestic courts to preside over genocide
crimes and conditions under which international courts can preside over related matters.
Such is analysed using related cases, conventions and statutes and thus, created a platform
examining issues related to children the main victim of genocide by drawing ideas from
ISIS’ crimes against the Yazidi people. Such is essential for answering the questions (a)
what are the advantages of international humanitarian law, which was established to
defend the rights of children but are not really doing anything to defend the sole purpose
of its creation?, and (b) what is the fate of these children being deprived of their rights to

life following the provision of the international treaties and laws?
Genocide

According to Article 2 of the Genocide Convention, genocide is defined as any of
the ensuing acts perpetrated with the purpose of partially or wholly destroying a religious,

racial, ethnical, or national group like*®:

1) Forcibly transferring one group’s children to another group;
2) Imposing measures to prevent births within the group;
3) Intentionally imposing on the group conditions of life calculated to bring about its

partial or entire physical destruction;

% (Cassese Antonio, Guido Acquaviva and Alex Whiting, ‘International criminal law: cases and
commentary’ (OUP, 2011) 13.
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4) Inducing severe mental or bodily damage to members of the group;
5) Massacring members of the group®.

It is vital to note that genocide is an undesirable act that is prohibited either during
war or at times of peace and attracts punishment based on guidelines set forth by the
Genocide Convention or the 1948 Convention on the Prevention and Punishment of the
Crime of Genocide. Consequently, Article 3 provides a list of punishable acts of genocide

as follows:

1) Complicity in genocide;

2) Attempt to commit genocide;

3) Direct and public incitement to commit genocide;
4) Conspiracy to commit genocide®’;

Though 146 States ratified the Convention in June 2015, the International Court
of Justice (ICJ) codified customary international law and considers its provisions as
applicable irrespective of whether a State ratified it or not3. This implies that the
convention is legally binding on all States and follows additional efforts made through the
establishment of the International Criminal Tribunal for the Former Yugoslavia (ICTY)®.
Nonetheless, it is also vital to note that there is a distinct demarcation between crimes
against humans and genocide. Crimes against humanity include crimes such as intentional

attacks against civilians, persecutions, and massacres.

Interpretation of the Definition of Genocide

Defining genocide as a crime is associated with several controversial elements.
Besides, genocide’s peculiarity is established when examined in relation to war crimes or
crimes against humanity on many bases such as mens era (the offender’s specific intent),
categories constituting the targeted group, and the acts covered*’. As a result, ICTY

3 Cassese, Guido and Alex, p. 13.

37 Ibid.

38 Cassese Antonio, ‘The Oxford Companion to International Criminal Justice’ (OUP, 2009) 332.
39 See the Secretary-General of the UN Report $/25704 of 3 May 1993.

40 Cassese, Guido and Alex, p. 13.
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decisions and the Convention’s travaux préparatoires are applied in providing insightful

guidance on how to address these problems®.

Eventual or immediate biological destruction: It is significantly vital to note
that genocide crimes far outweigh acts of murder. Studies contend that genocide
crimes encompass crimes that may not imply instantaneous death but rather lead
to the eventual disappearance of the group“2. In other words, these are intentional
actions aiming to eradicate a group instantly or ultimately. Consequently, it covers
acts like inducing severe mental or bodily harm and rape to group members,
forcibly transferring children, setting measures planned to discourage birth within
the group, and intentionally imposing on the group requirements of life to destroy
the group.

Destruction of a group: The definition covers acts targeting individuals because
they are members of a religious, ethnic, racial, or national group*. Additionally,
the Convention provides objective benchmarks according to which one belongs to
one of these groups but is neither scientifically nor legally absolutely determined**.
As a result, the ICTY must interpret such benchmarks. Based on the Tribunals’
stipulations, the existence of a group can be based on impressionistic standards
according to which those who stigmatized the members of the group and
perpetrated the determined offences. Such measures incorporate what the
perpetrators perceived as being religious, national, racial, ethnic, and religious
species of the group affected®.

Destruction in part or in whole: The concerned criminal acts must be committed
intentionally to partially or wholly destroy the group“®. However, the major
concern pertains to the interpretation of this clause about whether the condition of

partial or whole obliteration pertains to the intent or the destruction. Besides, such

41 Cassese, p. 14.
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an issue is partially connected to the inquiry about the qualities of the group. Based
on the ICTY case law, the plan is to eliminate must live a considerable portion of
the affected group. Such is assessed based on what occurred to the remainder of
the group*’ and estimated using the victimised group members’ stature or the
number of victims relative to the group®. Certainly, certain acts amounting to
genocide do not necessarily cause instantaneous death but render it inconceivable
for the group to survive in the middle or even short term.

e Evidence of specific plans to destroy: Given the above-disclosed details, the
notable challenge in defining genocide is that the acts concerned must show a
specific intent to destroy beyond particular individuals or a group. The partial or
whole destruction of the affected group must be proven as the end outcome of the
crime and this implies that it is insufficient to just consider that the offender has
committed the act*®. Based on the jurisprudence, the related intent can emerge
from either those observing the directives or current genocide policies. Therefore,
genocide policies can be deduced from a more comprehensive plan and a certain
plan to destroy a protected group can allude in special cases from the International
Criminal Court’s (ICC) Elements of Crimes, the accurateness of planning
encompassing the perpetration of offences, the level and type of the crimes
perpetrated, and public comments made by the authorities®. Additionally, the

presence of knowledge and intent can be extrapolated on a case-by-case basis.

Jurisprudence of Genocide

The jurisprudence of genocide can be analysed in the context of its definition as
well as its general elements. Previous details provided in the previous armed sections
revealed that genocide can be defined based on Article 2 of the Genocide Convention
ideologies®!. However, another definition derived from the ICTY Trial Chamber can also

47 Case 1T/33A The Prosecutor v. Krsti Radislav [2004] ICTR 98.
48 Case 1T/10 The Prosecutor V. Goran Jelisic [2001] IT 95.

49 Case 23A Jean Kambanda v. The Prosecutor [2000] ICTR 97.
%0 Cassese, Guido and Alex, p. 14.
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be incorporated. As a result, the ICTY considers genocide to be criminal Parties desiring
to partially or wholly destroy a particular kind of human group, as such, by certain
means®. Such a definition is similar to that proposed by the Genocide Convention but
reveals two essential aspects of the genocide’s intent requirement. Foremost, is the idea
that the perpetrated acts should be targeted at a religious, racial, ethnic, or national group
and secondly must seek to partially or wholly destroy a group®? Furthermore, the ICTY
acknowledges the limitations imposed on the definition of genocide by customary
international law to part or the entire groups’ biological or physical destruction®. Similar
judgements and limitations have been observed in the courts of law and the ICTR further
confirmed and asserted that genocide crimes are a norm of jus cogens and part of

international customary law®®.

Regarding the general elements, interpreting the ICTR Statute’s Article 2.2.b
reveals that genocide relates or is restricted to severe mental or bodily harm to certain
group members®®. The trial judgements result in elements such as rape and other forms of
sexual violence, torture and non-fatal physical violence causing severe injuries or

disfigurement to internal or external senses or organs being incorporated®’.

Meanwhile, there is a lack of a numeric threshold that is attached to the number of
victims to consider that genocide has been committed. The importance of such an
argument is practically observable and has legal traces in the courts of law®8. Other
elements such as establishing the mens era (establishing the genocidal intent) are of
concern and carry huge significance in dealing with genocide cases®®. One of the
requirements is that genocide crimes must be proven at all costs that they have been

perpetrated beyond any reasonable doubt®. The other requirement is that the act must be
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targeted at a specific religious, racial, ethnical, ethnic or national group®. Mostly, it is this
specific description of the concept of intent that distinguishes genocide from other crimes
like the substantial murder of civilians®?. As a result, there are two crucial elements,

namely the dolus specialis (specific genocidal intent) and prohibited underlying acts®.

Practical legal proceedings have continuously proven that genocide occurs within
specific grounds listed by the Genocide Convention. For instance, aspects, like (i) acts
perpetrated in violation of the group’s very foundation and considered highly the same by
the perpetrators, (ii) continuous engagement of discriminatory and destructive acts, (iii)
political doctrines stirring a surge in genocide acts, (iv) systematic and deliberate
exclusion and/or selection of other groups’ members based on their specific group
membership, (v) regional or country execution, (vi) standard nature of genocide, (vii) the

committed atrocities’ scope and scale, and (viii) a consistent pattern of conduct®.

The jurisprudence of genocide can also be analysed in the context of other aspects
such as manner and methodical ways of killing, weapons used, derogatory language as
well as weapons used®®. In other circumstances, the physical targeting of property can also
be included as part of such criteria®. Furthermore, examinations can be extended to
incorporate various precepts. For example, it is required that the mens rea hold validly for
a genocide crime to be considered as evident before commissioning any genocidal act®’.
However, certain conditions can disregard crimes of genocide from being charged against
an individual. For instance, cases, where only substantial evidence exists and denoting
that plans to commit genocide, are significantly observable do not constitute sound
judgement that the accused should be held accountable for genocide. Such decisions have
vital implications on future observable cases of genocides as potential perpetrations can
actually arise in the event that no measures were placed to halt the plans after their

®1 Ibid.
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discovery. Besides, perpetrators are bound to change their approach in the event that they
are aware that their acts have been revealed and will possibly resort to other forms of

attacks.

As noted by the provided definition, genocidal acts are either partially or wholly
targeted at a specific group®®. Thus, perpetrators should or can regard victims as part of
the targeted group and inflict either mental or physical harm on them in part or wholly.
The major challenge with this proposition lies with the need and challenge to identify the
victim group. This is because victim groups can be difficult to identify and such
circumstances can result in partial or biased ruling and the victims being not properly
compensated for the damages suffered. Besides, the Genocide Convention through the
travaux préparatoires acknowledges the existence of subjective definitions of genocide.
Additional, challenges are also observable regarding the ruling over cases of genocide.
This is because the ruling procedures can be complex and require certain procedures to be
followed be final rulings can be made. For instance, cultural, social and political contexts
have to be examined on a case-by-case basis before a ruling can be made®®.

As indicated in the previous sections under the criteria of genocide crimes, the
perpetrated crimes must be capable of bringing either partial or full destruction of a
targeted group. Moreover, the victims must be specifically targeted because of their
membership in the concerned group™. As a result, tangible evidence is required to prove
that the crimes or acts constitute genocide. As such, intentions to perpetrate a crime do
not constitute an act of genocide and must be highly linked to the majority of the affected
group. Therefore, the victims’ stature in the group (qualitative criteria) and the number of
the victims relative to the group’s total is used to determine such aspects (quantitative

measures of genocide)™.

Based on the details that have been presented in this section, it, therefore, becomes

clear that genocide crimes transpire in two basic forms. The initial case relates to

% Victims have to be members of the targeted or slated group.
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intentions to eliminate a group en masse. Under similar circumstances, the acts can be
regarded as undermining the survival and leading to the eventual disappearance of the
targeted group. Additionally, there are criteria regarding the intention to commit genocide
that is considered before they are fully considered as constituting a genocide offence. As
such, such intentions must be directed towards a specific group either based on its national,
religious or ethnic values. Moreover, the intentions can also be directed to the leaders of

that particular group.

Conspiracies to perpetrate genocide are also of huge concern and command
significant attention in both academic and legal fields. Conspiracies are related to
individuals agreeing to perpetrate genocide’2. But this must meet two crucial criteria. The
first is the agreement to perpetrate such offences (actus reus) and the second is the

intention to partially or wholly destroy a group (mens rea)”.

There is a remarkable difference between public and direct incitement and
instigation to perpetrate genocide. These demarcations surrounding public and direct
incitement to perpetrate genocide, and hate speech are also clear. Thus, speech must not
be an indirect suggestion and vague but rather must directly appeal to perpetrate acts
stipulated by the Statute’s Article 2(2). Nonetheless, the ICTR Statute through Article
2.3.c prohibits public and direct incitement to perpetrate genocide’. It is crucial and
noteworthy to establish that public and direct incitement to perpetrate genocide is
characterised by hate speech. However, certain aspects like language and culture must be
considered when deciding to include hater speech as part of a genocide offence as
observed in Rwanda’. Meanwhile, instigation entails that the accused will engage its
criminal responsibility’. Moreover, the related crimes or supposed offences should be
covered under the Statute’s Articles 2 and 4 for tangible reasons to establish without
reasonable doubt that the instigation constitutes a genocide offence’’. The notable feature

72 Case 1BT/ The Prosecutor v. Mikaeli Muhimana [2005] ICTR 95, para. 344.
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is that public and direct incitement acts are punishable and inchoate offences irrespective
of whether they resulted in genocide or not’®. Similar cases such as the Nahimana and
others have incorporated such provisions resulting in offenders being held accountable for

genocide crimes’®.

Prevention and Enforcement Provisions in the 1948 Genocide Convention

Genocide is undesirable and its existence leaves unwanted memorable traces of
pain that cannot be erased. As a result, genocide is prohibited regionally or worldwide
either during war or peace and the Genocide Convention through Article 3 provides cases
under which the complicit, attempt, public and direct incitement, and conspiracy to
commit genocide are punishable®. Therefore, perpetrators of genocide are to be punished
for related crimes as stipulated by the Genocide Convention under Article 48, This does
not regard the position of the offenders as equality of law requires any perpetrator to be

punished for criminal offences committed.

Genocide is a criminal offence that violates international law and States Parties
consider the same and are obliged to observe related laws in preventing future incidences
and punishing offenders (Art. 1)®. Therefore, States Parties must enact rules and laws
supplementing existing frameworks so as to effectively enhance efforts aimed at curbing
genocide at regional and global levels. On the other hand, Arts. 5 and 7 stipulate that
genocide is a punishable offence and provide guidelines on how offenders can be
extradited to face the levied charges, hence, in such cases, the ICJ presides over genocide
cases on a global level of the accused toward the requesting countries (Arts. 5, 7)%. That
is, the 1CJ has jurisdiction to preside over genocide matters, especially when it pertains to

matters involving a controversy between States about interpreting the Convention®.

8 The Genocide Convention’s proceedings through the travaux préparatoires makes it clear that public and
direct incitement is punishable act of genocide.
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Article 8 of the genocide convention states that there are cases where State Parties
can have the liberty to deploy the UN’s organs to suppress and prevent genocide®®. Such
called organs are mostly highly competent to handle such matters. But Sates, on the other
hand, have jurisdiction over related matters that occurred within their boundaries or
territories. The ICC will take precedence over related matters when they occur within the
scope of its 1948 agreement®. Nonetheless, States are often compelled to punish offenders
for perpetrated genocides and this requires that national authorities through domestic
courts assume legal authority and precedence over such matters. But this does not
necessarily entail that domestic courts will be well-positioned to punish offenders. In most
cases, domestic courts are reluctant to punish offenders fearing that it may trigger
uprisings or result in social and political instabilities. For example, the 1994 Rwandan and
1975 Cambodia genocides have seen offenders going scotch free and denote a major
loophole about why genocide acts are not always punished, and amendments have been
made to cater for such incidences®’. Matters of the genocide convention’s jurisprudence
are also characterised by a lack of support from States. This can be traced to the similar
cases observed with the ICC that did not receive any form of financial support from

member states ever since it was adopted in 199888,

Other Existing Enforcement Mechanisms

Enforcement mechanisms are vital and their existence serves to enhance the
designated laws against genocide. That enforcement mechanism seeks to enforce genocide
laws into practice and ensure that perpetrators are brought to the book. In other words, a
lack of enforcement mechanisms creates more room for perpetrators not only to go scotch
free but to continue perpetrating genocide crimes. One of the most important established

enforcement mechanisms is Tribunals for the Former Yugoslavia (ICTY) and Rwanda

8 Cassese, p. 22.
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(ICTR), which were enacted following the dismal performance by national courts against

perpetrators of genocide crimes®.

On the other hand, enforcement mechanisms also serve to provide details about
the genocide crimes over which they have jurisdiction®. Additionally, their adopted
definition of genocide excludes the elimination of political groups. Art. 6 of the ICC holds
the power to prosecute punishable offences stipulated by the Statute of the ICC and among
such crimes are crimes against humanity and war crimes®®. However, only state members
that ratified the Statute provide an avenue through which the ICC can have precedence
over such matters. Additionally, the other requirement is that the crimes have to be
committed within member states or territories®. As a result, either the ICC or Security
Council is liable to exercise its jurisdiction over crimes committed outside states that
ratified the Rome Statute. There are cases where concerned States accepted the court’s
jurisdiction even though they had not ratified the statute. This normally occurs when there
are discrepancies or controversies between states regarding the handling and legal
procedures of supposed genocide crimes. As a result, the ICC can assume overall control

over such matters.

Domestic courts are allowed to handle genocide crimes, especially when they have
the necessary competence and provisions catering for offences perpetrated by non-
nationals outside their national boundary®:. Besides, the concept of universal jurisdiction

accords power and responsibility to domestic courts to deal with such crimes.

Meanwhile, both crimes against humanity and war crimes are exonerated from the
Non-applicability of Statutory Limitations by the 1968 Convention but do not exclude
genocide acts committed during times of war or peace®. As a result, legal proceedings

can be engaged irrespective of the time the crimes were perpetrated.
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Close Examination of the Yazidi Killing in Light of the Characteristics Constituting
a Genocide

Back in 2016, the UN Security Council issued a report on ISIS’ threat to the world
community, both in terms of tranquility and safety and the report was written in response
to Resolution 2253 of the UN’s Security Council adopted in 2015, which recognized the
gravity of 1SIS’ development by issuing a “first strategic-level report>®. It should however
be noted that the Yazidis were only referred to, in one portion of this report, the one about
how ISIS is funded. One of the many ways in which ISIS obtains funds to support its
conflicts is through the payment of ransom from the relatives of captives, many of whom
are Yazidis®. With the aforementioned, affected Yazidi families attempt to reclaim their
relatives who have been kidnapped by ISIS by paying the jihadists the cash demanded®’.
This, however, is to portray the grievous activities of ISIS, vis-a-vis how the Security
Council views them and finds ways to combat them. Nevertheless, the Council not being
perfect has a defect. What it did not do, as Marina Mancini points out in her article "La
Furia dell ’ISIS contro le minoranze etniche e religiose: il genocidio degli Yazidi " was
to intervene and propose a solution to the Yazidi genocide to defend the minority that ISIS
had so vehemently assaulted. However, the biggest question is whether the prerequisites

for genocide are satisfied in the case of the Yazidis as well or not?

Yazidis as a Protected Entity

The first ingredient of the explanation of genocide is Article 2 of 1948%. The

"Convention on the Prevention and Punishment of the Crime of Genocide"!%° must be
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Security Council, 29 Jan 2016) <https://undocs.org/S/2016/92> accessed 7 November 2022.
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examined to classify the Yazidi as a protected group. The mental factor is another name
for this initial element, otherwise known as the mens rea'®l. However, to have a proper
understanding of the subject matter under discussion here, the first step is to understand
how Yazidis became a protected group. The Yazidi have the traits to be labelled a religious
group without a doubt. The International Criminal Tribunal for Rwanda’s judgment in the
Akayesu case on September 2, 1998, defined a religious organization'®2. Even though the
definition of the Yazidis’ horrors as genocide is meaningless because they are already
defined as a religious community, the debate about their ethnic nature remains
fascinating®®®. The Yazidi, as we have seen before, despise the term "Kurdish" but a bulk
of Yazidis speak a Kurdish dialect, and as a result, they are frequently mistaken for
Kurds!®, As a result, their classification of the Yazidis as an ethnic group is questionable

from an international law viewpoint.
Genocide classification based on physical factors

To classify ISIS’ actions toward the Yazidis as genocide, there is a need to analyse
the second part of the 1948 UN Genocide Convention’s definition of genocide. This is the
physical element and as we can see from the first chapter’s portrayal of what ISIS did to
the Yazidis, a lot was done in an attempt to transform them into true Islam, beginning with
the family split. The men were told that if they refused to convert, they would be killed
while children and women, on the other hand, were relocated, and in a couple of weeks,
the Sinjar location was almost depopulated®®. This method or pattern, if you can call it
that, was repeated in Kocho shortly following the evacuation of Sinjar Mount, the final
settlement in the Sinjar area where nearly 1200 Yazidis lived!®. The Yazidis who were

relocated received different treatment. As reported in the Dabiq article "The Revival of
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Slavery Before the Hour,"'%” minors aged 12 and above were forced to fight for ISIS,
while women were sold to jihadist militants, and a tiny portion was collectively held by
ISIS and distributed to I1SIS bases in Syria and Iraq*®. Consequently, all of the acts listed
in Article 2 of the 1948 Convention have been completed!®®. Many Yazidi people were
slaughtered or forced to die because they were denied access to water, food, or medicine.
As | found on the second page of the International Criminal Court’s "Elements of Crime,"
the latter is also considered a kind of murder as follows: "the term killed and caused death
are used interchangeably®'®. According to the jihadists’ treatment of the Yazidis, the
severe physical or psychological injury to people, they suffered the consequences outlined
in Article 2 of the Convention!!. The harm does not have to be permanent to meet this
condition, but the causes of the harm must result in the victims’ inability to live a normal
life for a long time as implied by case law which is a gateway to the jurisprudence of the
ICTY and ICTR2, Many Yazidi women were enslaved and suffered all forms of
enslavement like sexual enslavement and endured maltreatment and torture. This is a

major physiological and mental trauma with effects that last a long time.

The final action that can constitute genocide, according to Article 2 of the 1948
Convention, is imposing on the group circumstances of existence with the intent of
causing bodily harm in whole or in part!®®. The reason for its inclusion is because it is a
mix of sexual slavery and other forms of exploitation, a lack of medicine, and a meagre
diet that results in situations that cause a person’s bodily and mental well-being to
deteriorate, and also included in this category of genocide is what happened on the

Mountains 14, The fact that ISIS has confined numerous Yazidis in the Mountains and
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refused to allow them to leave to obtain water, food, medicine, and other necessities has

led to their mental and physical ruin.

Yazidi households were divided to avoid additional Yazidi births and given the
fact that a Yazidi must be the offspring of two Yazidis, ISIS intended to convert the
men!®, Women’s rape and sexual abuse were also used to prevent new Yazidis from being
born because a Yazidi who is born to a raped Yazidi woman cannot be a Yazidi on account
of his father’s involvement with terrorism*6. But rape can psychologically harm women,

causing them to stop reproducing and this is the position of the Akayesu case verdict!!’,

The plan to exterminate the Yazidis

All of the aforementioned elements would not amount to genocide if ISIS did not
intend to exterminate the Yazidis as a religious or ethnic community. This goal might be
described as the biological and physical extermination of the Yazidi people. This unique
intent, also known as dolus specialis, is what sets genocide apart from other internationally
well-known crimes. In the event of genocide, the aggressor is aware that his acts may
result in the annihilation of a group but continues to carry them out anyhow!®. The
purpose cannot usually be demonstrated, as decided by the ICTY in the Karadzic case and
later confirmed by the ICTR, and as a result, of the lack of cogent evidence, there are a
variety of factors that indicate genocidal intent, among other things, systematic acts of
culpability against a group of survivors, a specific scope of the crimes perpetrated against
the innocent, systematic targets based on the identity of the victim, recurring acts of
aggression, or the occurrence of an organized plan or program®. Of all, this is exactly
what ISIS believed that the Yazidis should be physically exterminated. They explicitly

carried out this intention by murdering non-converting men and transporting women and

115 Rohinson, p. 13.

116 |bid.

117 Case 23A The Prosecutor v. Jean-Paul Akayesu [1998] ICTR 2, pp. 133.

118 Katherine Goldsmith, ‘The Issue of Intent in the Genocide Convention and Its Effect on the Prevention
and Punishment of the Crime of Genocide: Toward a Knowledge-Based Approach, Genocide Studies and
Prevention’ (2010) 5 AIJIAGS 3, 238.

119 United Nations, ‘Requirements for Inference of Genocidal Intent: International Residual Mechanism for
Criminal Tribunals® (United Nations, 2021) <https://cld.irmct.org/notions/show/793/requirements-for-
inference-of-genocidal-intent > accessed 7 November 2021.



https://cld.irmct.org/notions/show/793/requirements-for-inference-of-genocidal-intent
https://cld.irmct.org/notions/show/793/requirements-for-inference-of-genocidal-intent

33

children. They were well aware that their actions would physically eliminate the Yazidi.
Above all, the living conditions for boys and girls under I1SIS are geared at preventing the
Yazidis from regenerating and, as a result, preventing the group’s survival in the medium-

long term?%°,

The destruction of Yazidi places of worship is another example of this goal to
exterminate the Yazidi community and the destruction of a religion’s houses of worship
after mass killings of its adherents reveals a desire to eradicate that religion. This was
mentioned in the Krstic case verdict, where the ICTY verified and was not so far from the
truth that burying the remains of the dead individuals in mass graves, which was also the
narrative of the Yazidis, is just one more way in which the purpose of to eliminate a
religious group?L. In this manner, ISIS had to have a massive antecedent organization and
the jihadist magazine Dabig, wrote about this massive organization once more 22,
According to the article, the Yazidis were viewed as a group of religious believers to be
eradicated before the attack in the wake of a thorough examination of the Quran, and this
archaic perspective emerged*?. This evidences of a massive strategy behind such attacks
confirm the Yazidi religious group’s past intent to be destroyed. The number of Yazidis
targeted by ISIS also demonstrates this goal quantitatively. Indeed, as mentioned in the
opening chapter, the population of Yazidi in the targeted Sinjar region was the world’s

largest?4,

The state’s obligation in the prevention of genocide

Signatories to the 1948 Convention on the Prevention and Punishment of Genocide
have an additional duty to mitigate genocide and the Genocide Convention’s first article
outlines that under international law, genocide is a crime and that Parties must prevent and

punish genocide perpetrators, regardless of when it occurs'?®. We must examine not just
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Irag, where Sinjar is located, but Syria inclusively, where the majority of Yazidi women
and children have been sent. The most contentious issue in the argument over genocide
prevention is whether the commitment to abrogate applied just to the state in which the
genocide occurred or to all parties to the Convention. Of course, the final viewpoint
appears to be preferable because it is more inclusive and more accurately reflects the aim

of the Convention’s signatories to prevent genocide.

In the case of Bosnia and Herzegovina v. Serbia and Montenegro, the International
Court of Justice stated in 2007 that each State thus has to mitigate and sanction the crime
of genocide, which is not territorially confined by the Convention?®. The Court said that
while success is not a requirement, nations must utilize all feasible methods to avert
genocide!?’. For states that signed the Genocide Convention, the commitment to prevent

genocide comes after a specified period. As stated previously in the 1CJ’s jurisprudence,

States are responsible for averting and correspondingly are required to act at the
moment they become aware that genocide is likely to occur or normally should have

become aware of an imminent threat such as this28,

The responsibility to stop genocide begins only when a threatening risk is
identified, as stated above, but also when one or more genocide acts begin. This
responsibility relates to all forms of genocide. This is stated in the third paragraph of
Article 14 of the Convention on the Rights of the Child, ‘Responsibility of States for
Internationally Wrongful Acts’!?. As a result, state culpability for genocide non-
prevention begins in the absence of any prevention in the event that the prevention is not
continuous throughout the genocide and when the state avoids using every one of its

obtainable methods to prevent the genocide®*°. Moreover, it must also be determined
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based on the state’s ability to affect the genocide perpetrator(s)*L. The greater such a level,
the broader the scope of government activity. Thus, in order to determine the level of
influence between the State and the perpetrator, the State must have a geographical
presence in that area, as well as any form of relationship between the State and the
perpetrators. Taking this genocide prevention explanation into account and how the state
takes responsibility for genocide non-prevention, we move on to examining the Yazidi
genocide. Iraq and Syria are the two countries that have been and continue to be

geographically capable of preventing genocide acts posed by ISIS.

Since 1959, Iraq has been part of the 1948 Genocide Convention and ISIS and the
Iragi government have had a tense relationship since 2012 when the two armies began
fighting on the ground®2. The situation became much more difficult in June 2014, when
ISIS took over the Governorate of Ninawa, Iraq’s second-largest province, which includes
the Sinjar region*®. It is worth looking into this takeover because 1SIS was warmly
welcomed in the Sunni-dominated area. As a result, 1SIS had no trouble in the area for
nearly a year, partly due to the Iragi government’s inability to reclaim the province. ISIS
first started to have problems at the beginning of 2016 as a result of the Iraqi government’s
successful intervention, backed by international allies!3*. It is worth mentioning, however,
by occupying such a province, the capital of that province, Mosul, Irag’s second-largest
city, was also occupied a few days later™*®. According to the UNAMI report from August
2016, the occupation of Mosul by ISIS was a famous incident that made headlines in Irag
because an estimated total of about 500,000 people are said to have fled from the country
in the wake of the mass exodus®. The report also stated that the fight between ISIS and
Iraqi forces, as well as the Kurdish Peshmerga, continued after Mosul*®’. These facts

should have been sufficient to predict ISIS’ arrival in Sinjar and the ensuing ill-treatment
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and sexual assaults. Among other things, due to what occurred following all of the jihadist
fighters® city invasions, the Peshmerga forces aggravated the situation by leaving the
Sinjar Mount on the night of August 2" when they realized 1S1S was approaching, without
even informing the Yazidis'®. This last detail is what convicts the Kurdish forces of
genocide prevention despite all that could have happened and anyone in the Yazidi
minority was not notified about ISIS’ impending arrival. However, because Kurdistan is
not recognized as a state under international law, we can only look at how Iraq and Syria

responded®3.

After a few days of ISIS holding Sinjar, the Iragi government addressed a note to
the UN Security Council requesting global assistance, citing the deterioration of the
situation!*°, As mentioned in the second chapter, the United States became the only nation
that aided the Yazidis stranded on the Sinjar Mount. Syria’s government has also been
directly embroiled in a fight against ISIS on the other side of Iraq’s western border. The
conflicts between Jihadists and the Syrian government began as a result of Syria’s civil
war, which has engulfed the country since 2011, with numerous insurgent groups,

including ISIS, attacking Al-Assad’s government4%,

Syria signed the 1948 Genocide Convention before Irag, in 1955 and Syria
likewise had a responsibility to avoid genocide, but, as with Iraq, they was no ground to
hold the state responsible for non-interference and hence a non-preventive approach 142,
As a result, intervening to prevent the genocide, in this case, could have resulted in a full-
fledged war between ISIS and the two states, resulting in far more victims than the
genocide itself. Nevertheless, the decision of the government of Syria was influenced by
the conception that the country’s militaries were overburdened!*®. They were already

engaged in a civil war in their nation, where they had concentrated all of their troops, and
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lacked the resources to sustain another war against ISIS on the Iragi border. As has been
well discussed, the United States is the only country that has effectively taken action. After
a lengthy debate with the Senate, the US fully accepted the Genocide Convention in
198844, In 1986, the Senate agreed to ratify the Convention, bringing the issue to a close
because the Genocide Convention is a treaty that does not carry out its own provisions, it
requires legislation to be implemented, which in the United States was the "Proxmire Act"

enacted by Ronald Reagan in 1988,

From the beginning, the United States was actively involved in preventing the
Yazidi genocide and as previously said, Obama was particularly interested in preventing
genocide, as seen by his statements in his White House statement on August 7, 2014, in
response to Iraq’s plea for assistance; where he made it clear that “7The US cannot afford
to remain blind in the face of atrocities committed against them. In practice, the
government of the US have the opportunity to engage prudently and responsibly to prevent
a possible act of genocide. As such, they are undertaking that procedure on that
mountain "¢, President Obama was passionate about not only preventing atrocities but
also destroying ISIS. As previously stated, on September 10, 2014, the United States
formed a coalition known as “the Global Coalition to Defeat ISIS." As Obama clearly
stated in his remarks on September 10th, 2014, the Coalition’s strategy to destroy ISIS

was comprised of numerous goals;

In the first instance, the government would launch a systematic airstrike campaign to
eliminate the threat against the perceived terrorists, in this case, ISIS. Secondly, they
would step up support for ground forces battling terrorists to ensure utmost success.

Their counterterrorism efforts would also be instrumental in stopping ISIL attacks...
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That will also assist in stopping the movement of hostile forces across the Middle

Eastl4’,

Italy is one of the Coalition’s 79 members and this US-led coalition was and
continues to be critical in limiting ISIS’ rise in Irag and Syria, and preventing a repeat of
genocidal acts!*®. This is because, according to the Coalition’s website, the Coalition not
only attacked ISIS physically (militarily) but also financially, focusing on its finance and
infrastructure for economic growth*®. The coalition’s effectiveness in providing aircraft
support to PKK, YPG, and Peshmerga Kurdish troops to retake Sinjar in 2015 is
noteworthy®*°. The most pressing problem for this partnership was and continues to be
Turkey’s precarious position as a party to the Genocide Convention starting from 19502,
As previously stated, its relations with the Kurds began to deteriorate anew in 2015, when
the terrorist group called PKK launched its first terrorist strike in Ankara®®?, Attacks began
to grow after that, reaching three attacks in Ankara in a year and these conflicts were
mirrored in the country’s measures to stop ISIS from expanding®®. Turkey, in reality,
utilized its military forces against ISIS fighters in Syria, which were near Turkey’s

borders.

Russian troops have been fighting alongside Assad’s government since September
30, 2015, as the above-mentioned Roberta Mancini article points out!®. In addition, as a
signatory to the Genocide Convention in 1954, Russia is obligated to prevent genocide®®®.
However, for obvious political reasons, Russia has no membership with the US-led

coalition. Despite this, it has formed its coalition, as previously stated, by establishing a
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shared information centre in Baghdad that coordinates anti-1SIS efforts'*®. Russia’s main
assistance came in the form of aircraft bombardments aimed at countering all parties
fighting against Assad’s regime, including ISIS. Nonetheless, the Russian assistance
assisted in the liberation of many ISIS-controlled cities, including Palmira, which was
liberated in early 2016,

The UN Security Council Resolutions passed to stop the rise of ISIS

Regularly mindful of its mission to avoid genocide, the Security Council, headed
by its member, took steps to uphold this mandate through Resolutions. These Resolutions
attempted to prevent ISIL from violating international human rights legislation, as well as
preventing ISIL from functioning properly. On the 15th of August, 2014, the Security
Council passed Resolution n. 2170 against them®®. This Resolution condemns ISIS’
terrorist acts as well as its abuses of international human rights and law in general. This is
the Resolution that establishes the Security Council’s overall goal, after which subsequent
Resolutions get more explicit on this topic. Furthermore, we can see in the case of
Resolution no 2170 how the US-led Global Coalition to Defeat ISIS is concerned about
what is said in the document®®, In reality, this Resolution indicates that one approach to
forestall them is to disrupt their economy, limiting their money by blocking any of them
or any of the assets that may be linked to them. The Resolution, on the other hand,
concentrates on their ability to go from one state to another from a bodily standpoint. This
must be done by the UN parties, per the Security Council, by prohibiting their citizens
from entering and leaving the country, particularly foreign fighters 1. However,
mitigating ‘terrorists’ access to weapons and funding that would support terrorists’ is
equally important. As a result, the Security Council reminds Member States of their

obligation to comply with the previous Resolution n. 2161, which imposed an arms
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embargo against 1S1S*%!, However, Resolution 2170 only served as a springboard for
subsequent Resolutions that not only reinforced but also expanded, the tools available to
combat ISIS.

Resolution n. 2178 was the first to focus on a particular aim of Resolution n. 2170.
The latter was completed only a few days after the former: September 24th, 2014162,
Foreign fighters, who make up a large portion of ISIS’ terrorists and jihadist warriors
moving between nations, in general, were the focus of Resolution n. 2178, The cited
Resolution’s paragraph 5 "decides"” that the Member States must prevent and eliminate
foreign fighter recruitment, organization, transport, and equipping 4. As stated in
paragraph 3, it also "urges" Member States to share information about terrorists’
movements. The Resolution instead asserts what has yet been stated in Resolution n. 2170
in the second paragraph: ‘effective border control shall be used by all States to prevent
terrorists or terrorist groups from moving*. On the other hand, on the 12th of February
2015, Resolution n. 2199 was passed, which added to the focal point of Resolution no
2170 on restricting ISIS from an economic standpoint*®. The first paragraph of Resolution
n. 2199 stands against the oil trading with terrorists, including ISIS, Al-Nusra Front, and
Al-Qaida affiliates, even if it is indirect'®”. The assets of terroristic groups must be frozen,
and they must not be made available to individuals associated with them, as discussed in
the following paragraphs. The 1267/1989 Committee is mentioned in Paragraph 12 of this
Resolution. ISIS, al-Qaida, and all of its human resources, entities, or projects associated

with them are all subject to this Security Council Committee®, The Committee, in
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particular, oversees the Security Council’s anti-terrorism efforts and those of its
associates. The Committee is alluded to in paragraph 12 of the Resolution because the
Member States must notify it within 30 days of any material provided to terrorist
organizations entering their territory®®. Furthermore, paragraph 12 "invite[s]" the parties
to "submit" to the Committee the outcome of the cases brought against those responsible
for such acts’°. It is worth noting that a tiny portion of cultural heritage is included in this
Resolution (paragraphs 15, 16, 17) because ISIS and the Al-Nusra Front are well-known
for the destruction of cultural heritage sites, the Security Council decided to "condemn”
such actions as well as Resolution 21991, This action was taken because terrorist
organizations profit from attacking these places and then selling a large number of the
items confiscated. As a result, the Resolution reaffirms the need to avoid these raids and
take appropriate action against them, as they may be construed as acts of genocide because

they reveal a purpose to eradicate a national, racial, ethnic, or religious group*’2.

With Resolution 2379, adopted on September 21, 2017, the Security Council
achieves a significant milestone in victim’s rights and justice for 1SIS atrocities'’®. The
investigative team established by the Resolution, as indicated by the US Ambassador
Nikki Haley, is crucial, as noted briefly in the second chapter’®. Above all, it helps to
hold ISIS accountable for the atrocities it has committed to the annihilation of the Iraqi
people, including the Yazidis, as the Ambassador herself has stated*”. In collaboration
with its allies and the Iraqi people, the Team produces an "indispensable record of their
(1SI1S°) criminality"1’®. The Secretary-General established an investigative team in

response to the Security Council’s petition, as stated in paragraph 2 of the Resolution, and
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itis led by an Adviser!”’. In addition, this Adviser enforces ISIS’s responsibility for human
rights abuses, acts of terrorism, and even mass genocides (paragraph 3). The Resolution
further states that the Investigative Team’s experience should be used to assist the Iragi
government by exchanging information and providing support in the form of technical or
judicial assistance as needed'’®. As indicated in paragraph 11 of the Resolution, other
states may seek this team’s services. In reality, if a fellow party has been in the area of
human rights abuses, acts of terrorism, or genocide, that Member State may ask the
Team’s assistance in locating evidence of these crimes after the Security Council has

approved the request’®.

The United Nations Committees Observations
The Human Rights Committee

The Committee constituted in 1967 was saddled with the responsibility of
supervising the enforcement of the “1966 International Covenant on Civil and Political
Rights"8, This Committee issued concluding conclusions on Iraq’s fifth periodic report
on December 3, 2015, just a few months after the genocide began. A minor but important
section of this paper is devoted to ‘counter-terrorism measures!®!. The Human Rights
Committee requests that the Iragi government undertake new anti-terrorism measures in
this section (paragraph 10)*82. The new strategies should not entail the death penalty
imposed and must be in complete compliance with the Covenant’s responsibilities. The
Committee makes this point in particular since, as noted in paragraph 9%, the Iraqi
government continues to employ the 2005 Counter-Terrorism Act. This Act continued to
use a broad definition of terrorism and made the death sentence mandatory for many

conducts that constituted terrorism. In addition, the Committee was concerned by the
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widespread application of this Act to children and women who failed to disclose their

husbands’ acts of terrorism®4,

The Committee’s observations contain a segment known as "Allegations of human rights
abuses as regards the current armed conflict,” with reference to ISIS and its affiliates’
violations of international law'®. Part of these violations, according to paragraph 19,
include genocide, as evidenced by the 92 war crimes and crimes against humanity
committed by the Yazidis in 2014 as related by the Office of the UN High Commissioner
for Human Rights . In this matter, the Committee requests that the State of Iraq see to it
that those accountable for the violations receive suitable punishment. However, the state
should make every effort to stop this from occurring and, in particular, should provide
enough support to the children and women released by ISIS. Of course, after ISIS captured

Sinjar, the majority of these women and children would be Yazidi women and children.

The convention on the elimination of discrimination against women

The Committee on the Convention on the Elimination of Discrimination against
Women sees to the execution of the ‘Convention on the Elimination of All Forms of
Discrimination against Women’ of 197987, This Committee is critical in the wake of the
Yazidi Genocide, as a majority of the victims are still alive or have been released by
ISIS8 . In reality, in June 2016, the Committee issued concluding remarks on the
combined fourth and sixth Iragi periodic reports to the Human Rights Council. In this
paper, under the heading protection of women’s physical health and economic security,
and respect for their human rights’ section it is stated that in the aftermath of wars, terror
attacks, and military mistakes, transitional justice institutions have been formed 8.
Women from Yazidi communities should be protected in this way, and they are

specifically mentioned in the following section. According to reports, Yazidi women who
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were rescued after being sexually assaulted by ISIS jihadist warriors could benefit from

an unrestricted social safety net!®,

Committee on the rights of the child

It showcases how the conflict scenario in Iraq became conducive not to children,
and how it was exacerbated by the development of ISIS terrorist attacks. This committee
was formed to oversee the implementation of the law. According to the Committee as
stated in the ‘An analysis of the Iraqi combined second and fourth periodic reports’ in
2015, shortly after the massacre began. The materials also stress how different limitations
of children’s rights have exacerbated the situation for children, preventing the

convention’s duties from being properly implemented*®:.

ISIS is generally blamed for many of the violations of the Convention that
concerns the infringement of children’s rights, and the Committee acknowledges this by
referring to ISIS’ activities to justify the infractions. For instance, in the document’s piece
of writing dedicated to the ‘Right to life, survival, and development’ in paragraph 23, the
Committee has compiled a list of 1SIS’ abuses of human rights®2. The killings on a large
scale of Yazidi children, as well as the murder of children as a result of ISIS’ battles,
children forced to fight for ISIS, children killed by ISIS’ induced dehydration, and
children who have been abused children in the Iragi society, are all grave infractions of
the rights listed above, as well as the General Principles enumerated in Article 6 of the

previously mentioned Convention®,

Another right that the Committee made some remarks about is the right to
"freedom of thinking, conscience, and religious belief,” which is found in Article 14 of
the Convention on the Rights of the Child!®. Children from religious minorities are

frequently subjected to discrimination, according to paragraph 34!%. Of course, Yazidi
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children who were kidnapped by ISIS are included in this group, as they were prohibited
from practising their faith and believing in anything they want. Another issue that the
Committee is keenly interested in is the inability of children whose parents converted to
Islam to return to their original religion®. Of course, the Yazidi youngsters benefit from
this as well. In addition to these rights, ISIS has perpetrated widespread (physical)
violence against Yazidi children. The Commission, however, did not mention it
specifically in the section on "torture and other cruel or humiliating treatment or
punishment" and instead focuses on police aggression against children®’. Also, paragraph
37, makes certain recommendations to the Iragi government that can be applied to children
who have been victims of ISIS violence!®®, For example, the one conducting inquiries into
all cases of violence that fall under the section’s jurisdiction. The Commission also
recommended that a complaint process for children be established, as well as proper

psychological and physical assistance for kid victims®°.

ISIS is partly to blame for the children’s inability to live in their natural habitat.
This was part of the evidence of ISIS’ goal to exterminate the Yazidi, for all the children
were forced to reside in a geographical region that was not representative of their
culture®®, Again, this could also be the reason for the parents’ deaths, as a way of allowing
them to grow up not in a similar pattern and not conform to their cultural lifestyle.
Moreover, ISIS forced the children to grow up and get used to a contrasting family
environment to their own. This has a relationship with the fact that they are minors from
a group that is a minority under the plan of being wiped out. In the part on children’s
rights, the Committee discusses this and advises the government of Iraq to make attempts
to address it under children of the minority or indigenous groups. The Commission

discusses how ISIS compelled children to convert to “true Islam” through torture.
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CHAPTER 11

A Comprehensive Examination of Instances Whereby Children were the Main
Victims

Rape as a Genocide Crime

Although rape is a weapon of war utilized in many discourses, it has traditionally
been regarded as a side effect of war. Rape did not become a distinct war crime until the
twentieth century, and the concept of genocidal rape did not reach international
consciousness until then. The genocide of the Yazidi people is a horrific reality. The use
of institutionalized rape as a genocidal strategy to eliminate the Yazidi people is a glaring
example. Rape is now a crime under international humanitarian law?°*, In 1993 and 1994,
the International Criminal Tribunals for the former Yugoslavia and Rwanda established
rape and sexual assault as war crimes?®2, Rape and sexual violence were established as
separate and distinct crimes for the first time by the ICTY?%, Rape and other forms of
sexual violence were declared crimes against humanity by the Roman Statute of the
International Criminal Court in 19982%*, Two years later, on October 31st, 2000, the
United Nations Security Council passed a resolution titled "Women and Peace and
Security," which outlines how violent sexual conduct is used as a tool to wage war against
those who oppose it to demoralize, control, imbibe fear, and scatter and coarsely migrate
members of a settlement or ethnic group?®. The classification of rape as a war crime
represents a significant shift in how we think about, analyse, and resolve genocide.
Although rape and sexual assault are not specifically included as forms of genocide, they

are increasingly widely accepted as a method of genocide?®.
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What makes the Yazidi genocide stand out is that it was both a sexual conquest
and a territorial conquest?’’. The Islamic State’s fundamental assumptions about the
Yazidi population were especially devastating to the community’s women and girls as
Yazidi women and girls were doubly persecuted throughout the genocide because of both
their religion and their sex?®. The systematic enslavement of women and girls from the
Yazidi minority was pre-planned and well-organized. Meanwhile, the Islamic State’s
focus on the Yazidis originates from the Islamic State’s fundamental rejection of non-
believers, which is codified in its key doctrines?®. Simply put, ISIS formalized sex slavery
in 1SIS-controlled areas of Iraq and Syria based on Yazidis’ religious beliefs, all while
claiming sanctions from the Quran. To support its campaign of systematic mass rape, the
Islamic State quotes particular Quranic texts, “If the victim is not a Muslim, they are not
only allowed but encouraged to engage in acts of rape, according to their restricted
interpretations of Islamic beliefs”. Thus, ISIS used organized rape to "purify" Yazidis

from non-Islamic influences?%°.

Yazidi women and girls were mandated to a slew of sexual assaults, unbridled
horrors, and unfathomable human rights violations within the architecture of the Islamic
State’s sex slave trade. Close to 6000 Yazidi women and girls were abducted and
transported on trucks to warehouses that resembled animal holding cages?. Yazidi
women were chained and imprisoned for days in captivity, where they were subjected to
unimaginable physical and sexual abuse, as well as being denied access to food, water,
and basic hygiene?'2. The selection of Yazidi women by top ISIS commanders was the
initial stage of the sex slave trade. To put it another way, prominent 1SIS members got

"first dibs" on captured Yazidi women and these ladies were raped, beaten, and sold as a
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war souvenir to future ISIS militants?'®, The Yazidi women were crowded back onto the
same fleet of vehicles and sent in smaller groups around Syria and Iraq once the leaders
of the Islamic State completed their initial selection?*4. Within ISIS-established sex slave
marketplaces in both nations, women were purchased and sold by the general
population®®, Younger, more attractive females were purchased during the first few weeks
of being on the market, however older, married women were frequently transferred from
location to location and held in human holding cages for months until they were
purchased?'®, Warehouses were constructed around Iraq and Syria to hold the collected
victims, some of which kept women in solitary confinement for months and others which
had viewing rooms where women could be viewed and sold. Yazidi women were being
bought in quantity by wholesalers who assigned them tracking numbers, photographed
them, and ran promotional efforts to sell them off?’. In essence, the Islamic State
established a vast trading network that profited from the financial transaction of Yazidi

women into sex slavery.

The Yazidi community was decimated by ISIS’ sex slavery and mass rape tactics
and this caused extensive family breakup and displacement, embarrassment for the victims
and their communities, and terror among the Yazidi survivors?*8, Sexual violence caused
significant physical harm to women, including short and long-term disease, severe bodily
harm, and death?*®. Furthermore, the trauma caused by mass rape systems has severe
psychological consequences on Yazidi victims’ mental health and stability. Aside from
the acute mental health consequences for Yazidi women who survived sexual abuse,
suffered from trauma caused by sexual violence and this has generational consequences
that are still underappreciated. To begin with, rape trauma frequently acts as a barrier to

reproduction, reducing the Yazidi population immediately. Even if survivors can
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reproduce, they are still subjected to genetically altered trauma, which has been shown to

result in poor mental health consequences in future generations??°.

Child Labour and Military Enlistment

Non-state armed groups often employ minors in their militaristic activities and
others by forming specialized brigades for young people or youth wings, with the primary
goal of ideologically preparing and uniting them. Children are recruited for front-line
operations in many armed groups when they reach the age of 16, but it has been discovered
that I1SIS engages children as early as eight years old, and even youngsters as young as 6
years old are sent to front-line operations by ISIS 2?1, One of the most prevalent methods
for involving youngsters in hostilities and allowing them to join the organization is to
mandate them to kill or commit some inhuman acts against their relatives???. This has a
huge mental impact because when a minor carries out a brutal act, it leads to a mental
breakdown, thus, making them more likely to associate themselves with an entity newly
formed, as is the case with 1S1S?2%, The development of child soldiers and their recruitment
in Uganda and other African countries was primarily accomplished by stealing them from
their homes and then providing them with training or specific responsibilities. In the case
of ISIS, minors are brought up as warriors from a young age, and they are frequently
subjected to degrading punishment by captives or others who do not believe in ISIS’
theology. As a result, the vast majority of them have developed a resistance to brutality
and violence and have also appeared in ISIS propaganda videos, where they commonly

portray soldiers wielding guns and instructing others on how to carry out their duties??.

Due to the group’s kidnapping, enslavement, or trafficking of children, the Islamic

State poses a serious threat to children. According to the United Nations, ISIS kidnapped
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around 800-900 children in Iraq (Mosul) in 2015%%°. Furthermore, most parents without
coercion let their children and were forced to claim membership in ISIS because they have
been instigated by ISIS by providing information that makes them believe these children
will turn out to be leaders of the next generation. When they are abducted by terrorists,
they are frequently placed in religious camps, with those who have clocked to the age of
ten years old being sent to military school. Children who become rebels or disobey their
leaders are frequently punished, if not killed 22 . Researchers have examined the
citizenship, age, role, and reason for mortality among child soldiers and their findings
show that eighty-nine boys aged eight to eighteen were employed for I1SIS propaganda,
and their nationality was predominantly Syrian or Iraqi??’. These youngsters were
deployed as suicide bombers, and they were responsible for almost 20% of all documented
deaths??. The most concerning issue appears to be the large number of toddlers enlisted
by ISIS, which more than skyrocketed in 2015 when compared with 201422°, These ISIS-
backed strategies are extremely harmful because they want to establish a true continuum
state, and enlisting minors, teaching these minors, and providing them with the education
they become a significant problem in society and make it so difficult to reintegrate or

eliminate this generation.

Reasons for the recruitment

ISIS has included children in its operations from its inception, and children can
join the group in one of two ways: voluntarily or compulsorily and there are several
reasons why children are recruited, as well as ways for ISIS to gain control of many of
them. For instance, ISIS refers to the children it recruits as "Cubs of the Caliphate,” a word
also utilized by the worldwide-media?®. One of the most significant advantages of 1SIS

recruitment is that many of the children’s parents are active members of the group,

225 |bid, p. 37.

226 Collet Agnes, “ISIS and child soldiers: what future for the Islamic State’ (Humanium, 30 November
2016) <https://www.humanium.org/en/isis-child-soldiers/,8.4.2019)> accessed 19 November 2021.

227 | bid.

228 Bloom, p. 36.

229 bid.

230 |hid.



https://www.humanium.org/en/isis-child-soldiers/,8.4.2019

o1

residing or employed in ISIS territory, and frequently accept the group’s philosophy and
violent indoctrination of their children#!. It has been found that ISIS seeks to
accommaodate youngsters into their culture by teaching them about weapons, brutality, and
the group’s ideology and worrisomely, all these heinous acts are backed up by the
Caliphate’s educational scheme?®2, These youngsters are frequent observers of unbearable
circumstances, and they have to cope with the psychological trauma of witnessing physical

violence, torturing, abusing, and killing regularly in an ultraviolent environment.

ISIS messaging is one of the most effective ways to recruit children. The group
has published multiple movies showing young soldiers exercising, worshipping, learning
their ideology, and practicing weaponry, particularly in volatile areas such as I1SIS Ragga
and Syria-Iraq border regions?3. The movies circulated with the aim of targeting both
minors and their parents, demonstrating that child violence is a normal occurrence and
that it is appropriate in the parenting and teaching of children?3*. They also emphasize the
importance of children in ISIS society because they are the state’s future leaders but
children who are recruited do not become members who are meant to receive religious
education or receive instruction in weaponry?®, However, they are frequently exploited
as human shields acting as suicide bombers or as a member of a military force, which
means that a very small number of them become adults. As a result, the rhetoric of ISIS
in its propaganda that it urges its leaders of tomorrow is a simple attempt to cover up their
recruitment, influence, and manipulate even more children to accomplish their mission.
Similarly, it is known that their recruitment targets youngsters rather than adults because
children are still developing morally, so ISIS may easily change their personality and

strengthen their mistrust of non-believers, including their parents®®. It is important,
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therefore, to note that ISIS treats children as adult fighters, ignoring the concept of
childhood, and without disclosing the ages of youngsters in propaganda videos. Moreover,
children lose the most essential lifetime’s worth of years as child soldiers, notably when
they are in their school time period because this creates barriers to their rehabilitation after
the battle. Besides, ISIS children do not have specific abilities that would allow them to
continue their antisocial and illegal behaviour?®’. Many NGOs and government agencies
are grappling with these issues and the approach to use to reintegrate former ex-children

soldiers when family and religion have been hijacked and instituted by the terrorists.

Training process

ISIS training camps are thought to have enlisted the help of around 2000
children®®. The use of light and medium weapons has been taught to children, fire the
weapon, dismantle it and reassemble it and perform some needful work for the group’s
support, and this includes undercover work, logistics, cooking, and providing security
services, among other things. Amongst the organization’s primary methods is to teach the
children about meditating on the precept of Islam, as well as making the good news about
Islam ideas and influencing unbelievers with viewpoints held by extremists?°. Apart from
educating and socializing children religiously, children are frequently coerced to engage
in violence, whether it is the torturing, killing, maiming, or anything that involves brutality
and inhumane treatment, and to become military threats, they must participate directly in
violent acts, often against their families?*°. In general, if they commit such a crime, their
families will refuse to welcome them back, and as a result, the children will become more

associated with a new entity. ISIS prevents them from fleeing by engaging in violent acts.

According to OHCHR reports, ISIS has created numerous training camps in

Aleppo and its environs, primarily to recruit youngsters and assign them various types of
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tasks in combat activities?*'. The gang mainly recruits minors between the ages of 14 and
15, but they can employ even children of a younger age as evidenced by what transpired
in Al-Raqggah, where children as young as ten years old are recruited and trained?*. It is
vital to note that while ISIS violates the IHRL if they recruit minors not up to 18, they
recruit minors under 15 years old, and they are committing a war crime®®, ISIS child
soldiers go through adult troops training, and in exchange, leaders provide financial prizes
to them or their families. ISIS child soldiers are categorized into five categories, according
to Bloom: those born to foreign combatants or immigrants, orphans or abandoned
children, as well as those born to local fighters, those taken from their families, and those
who actively joined the organization®4. Military and religious instruction are frequently
combined during the training process. These two patterns are the most essential since
minor soldiers are expected to preach Sunni Islam and to assist in military operations in
which they usually play the role of suicide bombers?®. It was recently discovered that
youngsters with strong communication skills and a thorough understanding of how the
ISIS’ ideology works as recruiters, take on public-speaking roles, or participate directly
in ISIS’ propaganda videos to influence other children®, They also motivate adults to
take action and urge other youngsters to join ISIS to earn prestige, target, or praise from
leaders and the general public. Newly trained ISIS youngsters are paraded in front of the
general public wearing adult-style clothes and wielding a variety of weapons to
demonstrate their might and discipline. They are encouraged to remain still while being
beaten by elder officers in propaganda videos and other young children are frequently
fascinated by this process?*’. With each wave of newly taught children, the entire process
repeats itself.
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Abuse of children

ISIS recruits youngsters in two ways either freely or forcibly, as previously stated.
They are deployed as troops who perform a variety of roles, mostly in warfare, for
example, warriors, suicide bombers, security personnel, or arms transporters after they
have completed a training program in which this line is blurred®*. Aside from military
tasks, children are a significant advantage for ISIS because they appear frequently in their
propaganda videos, causing a significant psychological impact on viewers, particularly
because they perpetrate grave violence that is completely unexpected and unnatural for
someone as young as a child®*, Many studies believe that there are six phases of children
affiliation to ISIS: enticement, hiring, picking, enslavement, specialization, and
deployment®°. Among these children are immigrant families who have become familiar
with ISIS’ orientation and child-soldiering in the long run?!. On the other hand,
neighbouring families frequently willingly send their offspring to join the armed group
due to a lack of funds or other societal issues?2. Similarly, in Uganda, ISIS youngsters
have been directly involved in several heinous crimes. A gang of child warriors in their
adolescence, for example, beheaded a group of Alawite detainees in March 20152%,
Another example is an event that took place in a Castle in Syria in December 2015, when
a group of young boys was seen playing "hide-and-seek” to locate and assassinate a
hostage held captive?*. For example, in January 2016, the organization posted images of
an 11-year-old youngster kissing his father’s hand before being deployed on a suicide
attack mission against an explosives-laden truck?®®. Those military actions, like suicide

missions, are typically carried out by boys, and as a result, girls are not allowed to
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participate in the recruitment and training procedure. Nonetheless, at school, both sex is
impacted by an extreme version of Sunni Islam, and children are indoctrinated at a young
age, denying them the opportunity to learn other critical skills?®®. As a result, the group
pays special attention to indoctrinated females, as they are expected to become future ISIS
commanders’ wives, and their primary mission is to assist the armed group in establishing

a caliphate and spreading and supporting its ideology.

Girls are not only raised as ISIS servants but they are also abducted, as was the
case in southern Sinjar when the armed group abducted two hundred females who are
young and old, 150 of whom were transferred to Syria as a payoff for combatants and then
raped and put on sales in a market?>’. To prevent such atrocities, the global community,
in collaboration with governments and NGOs, should act, as the situation will only get
worse in the future. The process of reintegration remains one of the most difficult
challenges, thus it is critical to pay particular attention to DDR programs which are in line

with the requirements of the I1SIS ex-minor soldiers.

The legal protection of Iraqgi and Syrian children

The children of Iraq are frequent victims of war; vulnerable to items that are
explosive, vehicle ammunition, and anti-personnel mines, accounting for around 8.1
percent of those Killed in hostilities?*®. Aside from that, armed groups and terrorist
organizations frequently recruit them as child soldiers, and they are frequently coerced
into child labour despite the existence of laws. Articles Nos. 29, 30, and 37 of Iraq’s 2005

constitution mention the legal protection and duty of children. Article 29 states that:

The state shall ensure that mothers are protected, including children and older

people, as well as the care and development of children and youth?®°.

Article 29 also states that;
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Parents have a responsibility to raise, care for, and educate their wards. Children

deserve respect and care, even when the parents are in need, disabled, or old?®,
And lastly, Article 29 states that;

Economic exploitation of minors in any form is banned, and the state is required to take

the necessary precautions to ensure their safety?6?.

It is clear from these articles that the Iraqi authorities have to ensure children’s
protection from engaging in child labour and victimization by giving them adequate
educational support and other necessary help. Meanwhile, children are responsible for
making sure that their parents are well taken care of when there is a need for assistance.

However, Article 30 states that;

The State shall provide social and health security to individuals and families,

particularly children and women, as well as enough income and shelter?62,
And Article 37 connects to liberties which clearly states;

Trafficking in women and children, sexual exploitation, and forced labour are all

illegal®®3,

Article 37 has a practical problem and the reason is that a lot of Iraqi children,
particularly in the Kurdistan region, are victims of human trafficking, particularly teenage

female children sold-out as prostitutes or servants at their service?,

Iraq accepted the 1949 Geneva Conventions and the 1977 Additional Protocol | to
the Geneva Conventions, the 1989 Convention on the Rights of the Child, and the 2000
Optional Protocol on children’s engagement in armed conflict?®. Irag committed to

following their standards by ratifying these agreements, which connotes that recruitment
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should be at the age of 18 years?®®. Nonetheless, based on some studies, Iraq welcomes
voluntary enrolment as early as the age of 15 years, and entry into the military officer
training academy begins at the age of 16 years old, therefore other military officers could
be as young as 17 years old?®’. Furthermore, the 1983 Juvenile Welfare Act postulates the
age at which a child becomes criminally liable is 9 years old, that children below 14 cannot
be detained but detaining them can only happen if they kill and the court of law where
they are to be prosecuted can only be a Juvenile Court, and the court has the power to send
them to a rehab centre for youth to spend minimum and maximum of 5 and 15 years
respectively?®. Syria is in an even worse and more dangerous scenario. Since the inception
of the Syrian city, which has spanned eight years, children are among the most vulnerable
victims because around 2.6 million children are estimated to be internally displaced, with
2.5 million having to live as refugees in countries nearby?®. Furthermore, 2018 was the
deadliest among all years that children suffered the most during wartime, with terrible

abuses of children’s rights occurring regularly.

Syria has collaborated with the International Committee of the Red Cross (ICRC)
to educate the enlisted personnel of the military in IHL which is among the practice to
integrate the legal instrument into military training in both theory and practice as well as
society as a whole?’®. Although groups on Children’s rights are working in other to raise
awareness of the Convention on Children’s Rights, Syria would need to brush up on its
strategies for systematically enforcing some of these programs. Although both countries
have legal protection, ISIS has spread disorder in various areas of Iraq and Syria, and both
countries have failed to support the rights of children and prohibit their ill-treatment and

recruiting.
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Forced Imprisonment

Sexual and Gender-Based Violence

According to the findings and sampling of opinions, the captives were imprisoned
in a broad area after being taken to Al-Raqga city and Nineveh province to be sold as
slaves later?”, ISIS created a biography of each lady that contained her age, number of
children, beauty level, and other details, according to the participants?’2. I1SIS soldiers then
dragged the women from the prison one by one to sell them as slaves. The slave markets
resembled an auction house where women and girls were shown as a bounty or a piece of
property and young girls aged between 18 and 26 are typically given as bounties to ISIS
soldiers or suicide bombers, while other women and those recognized as mothers or less
attractive are considered as war spoils and sold as property?”3. The differences between
the gift and the property depended on the beauty of the girls and women. For example, if
she was beautiful, she would be a reward by ISIS suicide soldiers and the remaining ladies
will be sold as slaves?™. It is further documented 1SIS members would sit in a circle
arrangement on their chairs and a soldier stood in the centre of the circle, holding a list of
the girls’ and women’s names, as well as information and costs?’®. ISIS would force
everyone to enter the circle and go around so that all of the purchasers could examine and
grope their bodies when this soldier began calling out their names?’. Some girls would
pass out due to shock and humiliation and on the other hand, seemed unconcerned and

splashed water on their faces as they were forced to walk in a circle over and over?’’.

There is documented evidence provided by the interviewed ISIS victims
concerning the victimisatisation and torture they went through at the hands of ISIS and all

of the participants were not spared from ISIS soldiers’ regular acts of torture and rape. For
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instance, a book by Murad and Krajeski documents that the survivors were also repeatedly
raped and threatened with weapons?’®. Furthermore, it was reported that after becoming
bored with rapping the same woman, ISIS fighters would trade and sell women among
themselves 2’°. The survivors were also repeatedly raped and threatened with weapons,
according to the findings. After becoming bored with rapping the same woman, ISIS
fighters traded and sold women among themselves and worse the level of torture,
humiliation, and rape went up?®. In addition, all of the survivors who had children claimed
that ISIS tortured their children ruthlessly as a form of retaliation for their mothers’ rape
defiance. The findings also revealed a link between rape and child torment?8. For
instance, one interviewed lady, Noaha indicated that she was sold twice to Saudi Arabian
soldiers, the second of whom, Abu-Waleed, was particularly nasty and intimidating?®?.
She also stated that; “although | was six months pregnant, he dragged me to an empty
house and raped me there. He was a sex maniac who employed brutal rape methods, and
he was ecstatic when | shouted or hurt. Anally and orally, he raped me. He would lock the
doors and rape me three or four times a day. He kept me with him for at least two to three
hours, despite my pleadings for him to feed my wailing 15-month-old boy (Caesar).
Because | was nearing the end of my pregnancy, | was screaming in anguish. Manaer said
she was in the slave market with 16 other girls, similar to Noaha'’s experience. A hard-
hearted 18-year-old skinny soldier with a long beard received her award. He chained me
and covered my eyes when | refused to get up and leave with him, then drove me to a camp
and locked me in a small room. He slapped my face and ordered me to convert to Islam.
If he touched me, I resisted and threatened to kill myself. After a few hours, he attacked
me, ripping my clothes and robbing me of my anal and mouth. | begged him not to touch
me because | was a virgin, but he chained me and raped me four times in a row. Then he
told me that he would show me how to ruin your virginity and fuck you as in a

pornographic film. Even though | was on my period, he raped me. Manaer was forced to
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live like this for ten months. She considered suicide and went days without eating. Manaer
was then sold to another Arab soldier with four children and a wife. "I spent 11 months
with him." He raped me four times till I bled or passed out. He warned me that my entire
family had been eaten by dogs and that | should never consider returning home," Manaer

explained 23,

ISIS soldiers slaughtered or gruesomely tortured the majority of the youngsters
who survived the initial carnage by uprooting their eyes, crushing their bones, poisoning
them, or using them as human shields?®*. These were all examples of violence against
children. As a result, it is critical to call attention to all of these types of child abuses and
explain how they connect to ISIS’ systemic rape. Some of the most heinous consequences
of ISIS’ are child abuse and infanticide because the level of pain and emotional distress
after being raped is severe and the ISIS soldiers are reported to have raped women in front

of their children so that they could take pleasure in both the rape and their shame?3,
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CHAPTER IV

Legal Framework for Child Protection

The Geneva Conventions and Additional Protocols I, I, 111

The Geneva Conventions and their Additional Protocols are international treaties
containing vital rules that were established in 1949 with the aim of restricting the barbarity
of war?8, As such, their aim is to protect individuals who cannot fight (prisoners of war,
shipwrecked, sick and wounded troops) and those not participating in the fighting (aid
workers, medics, civilians)?®’. These conventions are a product of the 1948 Stockholm
conference that resulted in the approval of four conventions in Geneva 1949 namely: (1)
the Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, (2) the Convention for the Amelioration of the Condition of the
Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, (3) the Convention
Relative to the Treatment of Prisoners of War, and (4) the Convention Relative to the

Protection of Civilian Persons in Time of War?%,

Additional protocols to the Geneva Convention were introduced to enhance its
effectiveness of the Geneva Conventions. Additional Protocol | on international conflicts
strives to protect people who are vulnerable in international armed conflicts?®®. Also, there
is Protocol Il on non-international conflicts in addition to the Geneva Conventions 1949,
which protects people who are vulnerable in non-international armed conflicts?®, Again,
there is Protocol 111 on an additional distinctive emblem approved in 2005, introducing an
additional symbolic representation of the Red Crystal which has similar status within the

Red Cross international community?®!. The provision stipulates that children under 15-
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year-old must be directly exempted from war or battles and that states should not enlist
them into armies, as is enshrined in Protocol 12°2, When a scenario necessitates the use of
a minor, their age must be considered. However, the convention’s fundamental flaw is that
anyone below age 15 can voluntarily join the military because the question of volunteering
was not addressed, and for this reason, it was highly criticized?®. Consequently, Protocol
Il established that under-aged children, who fall into the category of 15 years and below
are to be exempted from being involved in recruitment exercises into the armed forces,
and they must not be enlisted in combat, under any guise?®*. There were documents of
deaths available after World War 11 to order intrastate conflicts and this is because there
is the presence of interstate character. Accordingly, the cornerstone for tackling conflicts
at the national level is established by Common Article 3 of the Geneva Conventions and
Additional Protocol 112%®, This article enabled the use of the Geneva Conventions in
conflicts that feature a non-international actor. Again, based on the name given to the
Additional Protocol I, it is conspicuous that international conflicts are not its focus®.
The Articles of Additional Protocols I and Il are particularly relevant because they are
reasoned as the rule of customary international law. It means these rules have legal force

and effect on the member state, even in states where they have not yet been ratified?®’.

It is vital to stress that Article 8 (a) of Protocol I treats the same newborn children
as the "wounded"?®®, This implies that newborn children are not to be attacked by any
means during armed conflicts. Meanwhile, Article 78 of the same Protocol contends that
children should be accorded the right and privilege to move to safety during conflicts?®®.
Besides, Articles 17 and 41 of the Fourth Geneva Convention state that children evacuated
from the affected areas as well as be accepted in safety zones or hospitals during times of

conflicts, respectively, especially those that have not reached fifteen years3®. Article 3,
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which is common to all the four Geneva Conventions, states children should be and are
protected by the essential warranties connecting to the treatment of individuals not
involved in the hostilities in non-international armed conflicts®. That is, Article 3 implies
that it is children’s right to be treated humanely. Additionally, Article 77 of the Additional
Protocol | contends that children shall be protected against any form of indecent assault
and shall be the object of special respect®®2. Meanwhile, Article 4 of Protocol Il awards
exclusive fundamental guarantees’to children regarding the required aid and care in non-
international armed conflicts®®. Thus, Article 4 of Additional Protocol Il serves as an
affirmation about the protection of children during conflicts. Furthermore, Article 4.3a of
Protocol Il highlights that children are entitled to receive moral and religious education in
the absence of those responsible for their care or parents®®*. Such is an essential provision,
especially during armed conflicts and has not been the case with the Yazidis. This is

because such privileges were extended to children during the terrific period of ISIS terror.

In overall, children are not totally protected from conflicts between armed groups
by the Geneva Conventions and its Additional Protocols, particularly when intra-states are
at war. Initially, international conflicts involving minors were certainly not in existence,
so Additional Protocol I is ineffective. However, no prohibitions on the enlisting or
engagement of children in war are included in Common Article 3 of the four Geneva
Conventions. It states that all those in enemy hands to be treated humanely, without any
unfavourable discrimination between them 3% . Common Article 3 of the Geneva
Conventions specifies that murder, inhumane treatment, suffering, cruel, degrading
treatment, abduction, and biased trials are all particularly prohibited. Salient points include

but are not limited to3°:

a) Provision for the wounded, sick, and shipwrecked to be collected and cared for;

b) Providing ICRC with the right to offer its services to the parties to the conflict;
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Mandatory implementation of the Geneva Conventions by parties to a conflict

through special agreements;

Recognition that the implementation of these rules has no effect on the rights or

legal standing of those involved in the conflict3?’.

On the whole, in consideration of the nature of many armed conflicts nowadays

are not international; the application of Common Article 3 should not be

overlooked. Full adherence to it is essential. However, difficulties are likely to arise when

it comes to Additional Protocol Il also, as the state facing a civil war is unlikely to sign it.

Moreover, the clause on the recruitment of children under 15 is not clearly defined.

Additional Protocol 11, Article 4(3) highlights that every child deserves the right to receive

the care and assistance they need, including®®%:

a)

b)
c)

d)

Parents or, in the absence of parents, those responsible for their care shall provide
education to children including religious and moral training;

Reuniting families separated temporarily shall be made as easy as possible;
Under no circumstances shall children under the age of 15 be drafted into armed
forces or groups, nor will they be permitted to participate in armed conflicts or
hostile operations;

When children are taken directly into hostilities, without regard to subparagraph
(c), and are taken captive, they enjoy the provisions of this article that gives them
special protection;

In the event that children must be evacuated from areas of hostilities, they must be
with someone capable of ensuring their safety and well-being and if necessary with
parental consent or with assistance from individuals who are by law their primary

caregivers®®.
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Protecting the Rights of Refugees and those Internally Displaced

Violent conflicts are often accompanied by large-scale population moves, and
there exists an obvious range of possible risks facing children who are refugees or
internally displaced®°. On top of this, they may face detrimental circumstances such as
family separation, trafficking of children, abduction by military forces, and food
insecurity, which could result in abuse and exploitation. As a result, the International
Human Rights Law (IHL) framework was established to safeguard children in such
circumstances®. It incorporates the 1951 Refugee Convention and its 1967 Protocol,
which provides, among other things, regional refugee mechanisms®2. The Convention
was primarily centred on European refugees due to the consequence of WWII when it was
adopted; however, the Protocol’s tools were eventually expanded worldwide3'. These
documents specify the situation under which individuals or minors might be granted
refugee status, as well as the types of protection available to refugees, such as legal
protection, social rights, and other forms of support. It is worthwhile to briefly summarize
the basic child protection provisions of the Convention Relating to the Status of Refugees
so as to know the basic legal aspects of their protection; right of protection against
expulsion, subject to a few stipulated conditions (Article 32); Right to gain entry into a
contracting state’s territory without being punished (Article 31); housing rights (Article
21); educational rights (Article 22); aid and relief in times of need right (Article 23); on-

punishment for illegal movements right.
The Mine Ban Treaty

In 1996, Canada initiated the "Ottawa Process," which eventually resulted in the
formation of the Convention on the Prohibition of the Use, Stockpiling, Production, and

Transfer of Anti-Personnel Mines and on Their Destruction®'4, The Mine Ban Treaty, as
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it is known, was signed in 19993, The signing of the Geneva Deed of Commitment,
which prohibits the use of anti-personnel mines, by 156 states was the Convention’s most
significant achievement®!®, In addition, 34 non-state groups signed the Geneva Deed of
Commitment®’. The remaining states that are not signatories to the conventions do so
because there is a replica of these rules entrenched in the national laws, and a lot of them
go on to stockpile anti-personnel mines while the ban remains in place. As a result, a new
Protocol on Explosive Remnants of War was approved in 200338, Anti-personnel mines
and a variety of explosives with similar properties were used by non-state armed groups
in 13 countries between 2005 and 2006°'°. The Protocol, which went into effect in 2006,
mandates that parties to a conflict clean off war debris that exploded, issue warnings to
the civilian population, alert the public, and aid people who have survived the battle in
order to reduce post-conflict deaths and injuries®?°. The presence of weapons clustered
together in battle zones or post-conflict zones is another severe issue that puts children

and their lives in jeopardy.

The Declaration of the Rights of Children and the Convention on the Rights of
Children

The Declaration of the Rights of Children was adopted in 1959, ten years after the
Geneva Conventions were established®?!. This proclamation established that every child
has the same rights as other individuals, irrespective of race, language, gender, ethnicity,
religious belief, or ideological conviction and consists of ten principles in total, all of
which were created to ensure that children enjoy a happy childhood while also requiring
society to respect and adhere to these laws3??, The Child’s Rights Declaration was

followed by the Child’s Rights Convention which was passed by the UN General
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Assembly in 1989 with a primary focus on children’s civil, political, economic, cultural,
and social rights®?. These rights are accessible to all children around the world and the
Convention is divided into three sections, each of which contains 54 articles®?*. The
Convention on the Rights of the Child is a fairly comprehensive document, with the
following main rights summarized: the fundamental right to life, name and nationality,
protection of children from physical and/or mental violence, sexual assault, slavery, and
child abduction, health care, education, and standard living3?. Furthermore, according to
Article 38 of the CRC, children below 15 years old are not permitted to take part in
sports2®. Children that have reached the age of 15 years, but not yet reached 18 years, can
only be enlisted if states elect to do so; nevertheless, states need to take into account the

age of the children and must choose the oldest®?’.

The Optional Protocol to the Convention on the Rights of Children on the
Involvement of Children in Armed Conflict

The Protocol’s significance stems from states’ agreements to bar children under
the age of 18 from engaging in direct participation in the war, even if they have members
of their armed services®?®. As a result, states’ armed groups are prohibited from sending
children below 18 years to war as the compulsory military service age was raised from 15
to 18 years old*?°. Prohibited armed groups which are not allowed to enlist minors below
the age of 18 for conflict are also mentioned in the Protocol, along with armed forces®3°,
Without mincing words, as the Protocol makes a considerable contribution to the reduction
of some of the disadvantages of other armed conflicts, it raises the recruitment age for

children, although the age to enter the recruitment pool for children remains at 16
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whenever they are not called to active duty®!. By employing children by states and armed
groups, the Optional Protocol makes two significant adjustments, as well as modifying the

mandatory and discretionary nature of recruitment. Here are the differences:

Recruitment by Armed Forces: Article 2 stipulates that States Parties must make sure that
children who are below the age of 18 years are not compelled to join the armed forces®*?.

Similarly, Article 3 contains the following provisions®3:

1) Article 38, paragraph 3, of the Convention on the Rights of the Child, imposes the
responsibility atop States Parties of raising the age limit for enlistment into their
national armed forces. In accordance with that article, the Convention accords
special protection to children under 18 years of age.

2) In order to be bound by the Protocol, each State Party must ratify or agree to the
minimum age at which it will permit recruitment into its national armed forces.
And it must describe the measures taken to prevent coerced or forced recruitment.

3) Under 18 years of age can be voluntarily recruited into a State Party’s military if
the State Party adheres to certain procedures:

a) These recruitment efforts are truly voluntary;

b) Parents or legal guardians must give their informed consent before such
recruitment takes place;

c) Those who serve in the military are provided with information regarding
their responsibilities;

d) Those who meet this requirement are accepted into national military

service after providing reliable proof of age®**.
Recruitment by Non-state Armed Groups: Article 4 makes the following stipulations:3*®

a) The use of people under the age of 18 by armed groups which are not part of a

state’s armed forces is prohibited.
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b) Toreduce such activities, each State Party shall adopt all necessary steps, including
enacting laws prohibiting and criminalizing such acts.
c) Any party to an armed conflict will not experience a change in their legal status

under the present article.
ILO Conventions Nos. 138 and 182

Convention number 182, which addresses the worst types of child labour, came
into effect on the same day as OPAC on 19 November 2000%%. The Convention’s major
protagonists were ILO members, and their primary goal was to reduce the number of
children aged 5 to 14 that have been coerced to engage in combative activities®*”. The
Convention’s information consists of the five works performed by children that are the
worst possible, which are as follows: slavery which includes child labour practices and
other forms of workers’ exploitation, indentured servitude, or forced labour, particularly
child involvement in hostilities, recruitment, sexual exploitation, criminal behaviour, and
work that jeopardizes children’s health, welfare, or values %8 . Furthermore, the
International Labour Organization (ILO) established the International Programme on the
Elimination of Child Labour (IPEC) in 19923%, This program focuses on the abolition of
the inhumane types of labour, likewise, encouraging states to adopt and adhere to these

standards3*°.

The establishment of Convention No. 138 on the age limit for the process of
becoming employed and working was in 1973 as another method of protecting children
from child labour3*. Article 3 of the ILO convention states that children less than 18 years

are not to be employed in any circumstances because of the need to avoid jeopardising
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their morals, safety and health®¥2. Unless they get to the age at which they can legally
work, children are not allowed to work under this agreement. According to the type of
labour, the minimum age was separated into three groups with light work being the first
category, and youngsters who fall between the ages of 13 and 15 are permitted to conduct
light labour and as a result, it does not jeopardize their safety, well-being or education®*,
Another category set forth by Article 2 of the ILO is the standard eligibility age, which
sets out that children under the age of 15 years old, lower than the mandatory school

attendance age, must be completed and dangerous is the final category3#,
The African Charter on the Rights and Welfare of Children

The economic and sexual exploitation of women, mistreatment of women, and
unequal accessibility to school are among the issues that African children face. Article 3
of the African Charter aims to ensure that every child has access to his or her fundamental
rights (such as the right to life, education, liberty, and health care) while also being
protected from the aforementioned negative circumstances **®. There are various
stipulations protecting children and safeguarding their rights in various circumstances. For
instance, Article 16 sets protection against child abuse and torture, Article 22 deals with
the protection of children during armed conflicts, Article 23 protects the rights of refugee
children, Article 25 sets mandates against the separation of children from parents, and
Avrticle 26 strives to protect children against apartheid and discrimination, Article 27 averts
sexual exploitation, etc.3*. The Charter can also be compared to the Optional Protocol to

the Convention on the Rights of the Child at times and its responsibility is to gather data
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and examine the state of children’s basic rights and safety, and it can also make

suggestions to states>*’.

The Cape Town Principles

In 1997, a symposium in Cape Town attracted various specialists who were invited
as a result of UNICEF and NGO working group collaboration®*®. Experts mostly discussed
ways to reduce the number of youngsters engaging in armed conflicts, which is on the
rise. The Cape Town Principles and Best Practices on the Prevention of Child Recruitment
into Armed Forces, as well as the Demobilization and Social Reintegration of Child
Soldiers in Africa, were the result of their discussions®¥. These publications detail
techniques for preventing the recruitment of children under the age of 18, as well as the

demobilization and reintegration of child soldiers back into society>*°.

The Paris Commitments and Principles

About 58 French states formally approved the Paris Commitments. The basic goal
of these documents is to prevent illegal child recruitment, with specific aims of
anticipating the issue, ensuring the freedom of children that have been participating,
supporting the reintegration process, and providing them with the required protection3s?.
The Paris principles provide governments with thorough instructions for achieving these
commitments and serve as a supplement to them®2, States that have embraced these
principles pledge to refrain from recruiting minors because they are accountable for them.
Additionally, the principles have continued to stress the importance of discouraging the

enlistment of children below the age of 183, Due to their intricacy, the Paris principles
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are regarded as one of the most ground-breaking legal principles and also stress the

significance of providing specific treatment to female victims 34,
The Rome Statute of the International Criminal Court

Ideas for establishing an International Criminal Court to prosecute war criminals
first surfaced during WWII but it had not yet been constituted, and individuals were judged
by ad hoc courts, such as the Nuremberg and Tokyo Trials3*®. The demand for the
construction of a permanent institution reappeared later in the 1990s, in conjunction with
the Rwanda civil war and the former Federal Republic of Yugoslavia®®. The International
Criminal Tribunal was established respectively for the two countries and the move came
about as a result of the UN’s initiative, which saw the Statute of Rome becoming the
foundation treaty of the International Criminal Court (ICC), ratified on July 17, 1998%’.
The Statute, on the other hand, became effective on July 1, 2002, when it received the
required 120 votes®*®, The ICC’s main goal is to prosecute those who commit the most
serious international crimes®®. The Court’s seat is in Hague, Netherlands, and it has
jurisdiction over genocide, crimes against humanity, war crimes, and aggression, as
defined by its statute®®. Crimes of aggression are handled by the Court under articles 121
and Article 123, which define the offence and establish the criteria where the Court
operates and renders judgement in accordance with that definition®!. Furthermore, the

clause has to be consistent with applicable United Nations Charter requirements.

The most crucial item that deals with children is Article 8, which states that the
conscription of minors below the age of fifteen years into military service or utilizing them

in hostile operations is criminal®®2. Other offences, including but not limited to crimes
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against women, slave trading, abortions that were forced on women, physical abuse, and
ill-treatment, are included in war crimes®®3. Furthermore, minors were frequently viewed
as perpetrators rather than victims of crimes, as evidenced in countries such as Myanmar
and Uganda where children in these countries were assaulted and labelled as deserters if
they escaped from the army, and were then imprisoned®*. This was altered by the
establishment of the ICC because of the ICC’s creation, no international court or legal

proceeding may pass justice on children who have been implicated in armed conflict3%,
International Standards and National Action

Even though there are several internationally recognized standards and practices,
the implementation of these has proved difficult®®®. Their adoption at a national level
appears to be the most difficult as States normally enact these laws through a constitutional
provision or by adopting international treaty requirements into their domestic
legislation®”. It is of the essence to note, however, that this is not an adequate means of
protecting children and their rights, or of preventing violations of those rights. Stopping
the recruitment and abuse of children requires more than just passing laws. It is, without
a doubt, the first step; nevertheless, other procedures must be implemented to put these
laws into practice. For instance, the development of regulatory bodies and relevant
institutions, as well as proper training and instruments by State and local governments is

essential.
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CHAPTER V

Conclusion and Recommendations

Following this concise summary of the analysis’ conclusions, the Yazidi mass
murder by ISIS could be classified as genocide under all circumstances. As a result, the
commitment to avoid genocide grows and persists throughout the life of the transgressions
toward the victims® population. Iraq, Syria, and the United States, in this perspective,
cannot be faulted for the lack of prevention. In addition, Turkey is one of the countries,
which, although being a member of the US-led coalition to fight ISIS, has not participated
in any efforts to save the Yazidis, opting instead to fight ISIS to prevent Kurdish forces
from gaining further influence®®. Although the fact that only a few states acted to prevent
the genocide from occurring or continuing, numerous states have recognized the
perpetrated genocidal acts®®®. Other states may be held responsible and surprisingly, the
UN Security Council has failed to declare ISIL’s massacre of Yazidis a genocide. Despite
2019 being its ‘peak’, the inquiry group established and authorized by the Security

Council in September 2017 only began its official activities a year later3’°.

ISIS murdered Yazidi men, babies, youths, and senior citizens in a heinous crime.
The Yazidi villages were also torched and destroyed, and the whole community was
exiled. Many historic Yazidi temples and religious sites were also destroyed by ISIS, while
various fighters enslaved, tortured, and Yazidi women and girls were systematically raped.
Furthermore, many Yazidi women experienced miscarriages as a result of ISIS detention
facility torture and abuse, and many children died of malnutrition and sickness3'*.
Therefore, atrocities committed against Yazidi women by the Islamic State are crimes

against humanity and should be considered genocide.
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The Islamic State meticulously and strategically planned the use of SGBV against
Yazidi women and girls as part of their military strategy. SGBV was used by the Islamic
State as a low-cost weapon of war to win several victories at the group, leadership, and
individual levels of the 1SIS militia®’2. SGBV was used by the Islamic State to achieve
hegemony, ethnic cleansing, destruction, humiliation, and retaliation against the Iraqi
government and US troops. ISIS reportedly offered Yazidi women as war trophies in order
to attract and recruit more warriors in order to strengthen their regional authority and build

a reputation and other extremist groups from all over the world.

Moving ahead, the opinion and response of the Commission of Inquiry on Syria
are the most important to the genocide. To substantiate this, the Commission published a
report that dealt with the crimes against the Yazidi people committed by ISIL3"3, It was
solely dedicated to ISIL’s atrocities against the Yazidis. Although the fact that this report
identified the ISIL’s conduct as genocide, the commission was nonetheless denied
assistance by the Human Rights Council. The commission requires the council’s
assistance in this matter since its legislation prevents it from beginning the inquiry
necessary to determine if ISIL’s actions may be concretely described as crimes of
genocide, as Carla Del Ponte, a member of the commission stated®’4. According to a Nobel
Peace Prize winner named Nadia Murad, it was explained that they all felt ISIS terror as
their community was stricken by a violent I1SIS storm that destroyed everything and there

is no doubt that 1SIS wanted the Yazidis exterminated. Isis planned a genocide3”.

While the inquiry team was stepping up its work in 2019, it is only been a year
since it began working after it was established and approved by the Security Council 105

in September 2017%7%, After a year of negotiations with the Iragi government, which has

372 paula, p. 62.

373 Committee on the Rights of the Child, p. 2.

374 |bid.

375 Nadia Murad, ‘I Survived Isis. Now | Want to Rebuild the Yazidi Homeland’ (Financial Times, 6
December 2018) <https://www.ft.com/content/f28c4184-f823-11e8-af46-2022a0b02a6c> accessed 8
December 2021.

376 Security Council Report, ‘Security Council Report on Irag’ (Security Council Report, 19 September
2019) https://www.securitycouncilreport.org/monthly-forecast/2019-09/irag-5.php> accessed 3 December
2021.



https://www.ft.com/content/f28c4184-f823-11e8-af46-2022a0b02a6c

76

been hardest hit by ISIL’s atrocities, the investigation team was established by Resolution
n. 2379 of September 21, 201737, This group is tasked with gathering statistics and
information about ISIL’s actions, including crimes against humanity, war crimes, and
genocide®’®. As a result, the investigative team’s primary goal was to produce relevant
information in order to bring those responsible for the crimes to justice. As a result, the
information acquired is largely used by Iragi authorities, who then decide whether or not
to share the evidence with foreign courts working with the UN on an individual basis, as

stipulated by the accord.

For a long time, the Yazidis, as well as those who supported their cause, have
demanded an inquiry into the inhuman treatment carried out by ISIL towards them. In
reality, many of them were irritated by the international authorities’ failure to respond to
their request and to form a team of investigators that can bring the Yazidis the justice they
deserved for the atrocities committed by ISIL. | would rather suggest that irrespective of
the years that those who perpetrated the grievous practices against the Yazidis should be
fetched out based on the investigations carried out and made to face the law. This is
because if care is not taken, history will repeat itself and this time, it might be in another
location and the effect might be more grievous than the Yazidis and the perpetrators will
get away with it just as those involved with ISIS did. | also suggest that additional
mechanisms are required to enforce international laws aimed at protecting and
compensating children as of genocidal victims. Prevent future attacks on children,
especially in areas where genocidal attacks are prominent and an enquiry into the
inhumanity carried out by ISIS is required not only to determine other victims of ISIS’
genocidal crimes but to compensate them and serve justice. However, there have been
substantial and commendable efforts placed by the international arena to prosecute I1SIS
offenders for genocidal acts perpetrated worldwide. This can be evidenced by the first-

ever ISIS trial held in Frankfurt Germany following the prosecution of the first ISIS

877 United Nations Security Council, ‘United Nations Security Council, ‘Resolution 2199’ (United Nations
Security Council, 12 February 2015) <http://unscr.com/en/resolutions/doc/2379> accessed 3 December
2021.
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offender*°. Taha was convicted of genocide under universal jurisdiction laws 38,

Addressing the questions posed at the beginning of this research;

e What are the advantages of international humanitarian law, which was established
to defend the rights of children but is not doing anything to defend the sole purpose
of its creation?

e What is the fate of these children being deprived of their rights to life following

the provision of international treaties and laws?

Regarding] the first question, the laws have been advantageous enough in the sense
that they recognized that even children like an adult, have rights they should not be
deprived of. However, the laws have limitations as most of these laws are not implemented
domestically and some of the Sates that have adopted them do not have enough
mechanisms for achieving them. In normal parlance, it is one thing to have laws providing
for some occurrences and punishment, but it is another to have enough mechanisms on

the ground to make sure the knowledge of these laws is circulated and strictly adhered to.

Answering the second question, still there are several huge concerns about the
mechanism provided to enforce international laws on genocide. There is a popular saying
that where there is no law, there is no sin. Permit me to make an addendum to this, ‘where
there is no law, there will be no sin and there will be no restitution for anybody.” For
children who have been victims and are still victims of genocidal attacks all over the
world, there might be no restitution or compensation for them if the laws are not
domesticated in states where these genocidal attacks are prominent. If this is not done,
these children will continue to be subjected to these attacks unless the children decide to

fight for themselves and that alone is suicidal.

3%  See Trial International, ‘Jennifer W. and others’ (Trial International, 2021).
<https://trialinternational.org/latest-post/jennifer-w-and-others> accessed 8 December 2021.
380 |pid.
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