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CEZA METINLERININ YASAMA TASLAGININ HAZIRLANMASINDA
MENFAATIN ROLU VE UYGULAMALARI
KARSILASTIRMA CALISMASI

Faiz« insan ihtiyaclarinin maddi veya manevi bir ihtiyacini karsilayacagindan«
kanunlar yapilirken dikkate alinmasi gereken bir kriter olarak benimsenmistir.
insan bedeninin< caninin< parasinin<e namusunun ve namusunun givenligic
kanunlar uyarinca korunan menfaatlerdir. Hukuk kurallari ve dolayisiyla yasa
koyucu istismari suc¢ haline getirmenin omuzlarina digmustir. Ornegin yasa
koyucu cinayeti su¢ saymak istediginde« yasam hakkinin menfaatini koruma
altina alir. Kanun koyucus belirli bir menfaati korurken« bu menfaatlerin bireylerin
korunmasinin gerekleriyle uyumlu olma kabiliyetini gz éninde bulundurmalidir.
Cezai mevzuat:« toplum tarafindan benimsenen temel ¢ikarlara kargi saldirganlhk
olusturan eylemleri belirleme gorevini Ustlenmistirc ¢iinkd bu ¢ikarlar temelinde
yalnizca toplulugun hayatta kalmasini degilc ayni zamanda surekliligini ve
gelisimini de amaglar ve ¢ikarlara zarar verir. Bireysel veya toplu olarak« sugun
sadece hukukun Ustunltgunan ihlali olmadigic ayni zamanda bu hukuk kuralinin
0zu ve igerigi olan temel menfaatlerden birine karsi bir saldiri oldugu dasunular.
Ceza kanun koyucusu« menfaati korumaya yonelik ceza politikasinda« suclarda
farkh bir ceza politikasi benimsemistir. Kisiye karsi islenen suclarda« bu fiilleri
cezalandirma politikasi kural ve hiktumlerle geldigi icin« fonlari veya diger ¢ikarlari
korumaktan farklh bir politika benimsemistir. diger suclarin tabi oldugu suglardan
farkhdir. Dolayisiylac metnin yasalastirildigi amaca ulasamamasi durumunda
faizin 6nemli bir rol oynadidini soyleyebiliriz. Faiz temelinde< amacina
ulasamayan metinleri degistirerek yasa koyucuya rehberlik edilebilir. kanun
koyucunun kriminalize etmedeki ceza politikasi 1s1Iginda amacina uygun olarak

kanunlagtiriimistir ve olmayanlar kanun metnine aykiridir

Anahtar Kelimeler: ¢ikar« tslup« suc¢« unsurlar« dlcttler



ABSTRACT

THE ROLE AND APPI__iCATi_ONS OF INTEREST iN THE PREPARATION OF
THE LEGISLATIVE DRAFT OF THE PENAL TEXTS
COMPARISON STUDY

The interest was adopted as a criterion to be considered when legislating laws:«
because it would satisfy a material or moral need of human needs. The safety of
the human body:« lifec money« honor and consideration are interests that have
been protected in accordance with legal rules< and thus the legislator has fallen
on the shoulders of criminalizing abuse. When the legislator wants to criminalize
murder« for example« he bestows protection on the interest of the right to life. As
the legislator« when protecting a specific interestc must take into consideration the
ability of these interests to be compatible with the requirements of protecting
individuals. The punitive legislation has taken upon itself to define the acts that
constitute an aggression against the fundamental interests espoused by the
societyBecause these interests in their basis seek not only for the survival of
society« but for its continuation and development< and prejudice the interests:«
whether individual or collective« on the grounds that the crime is not just a violation
of a legal rule« but is also an aggression against one of the basic interests that are
the essence and content of this legal rule. In his criminal policy to protect the
interest¢ the criminal legislator adopted a different criminal policy in crimes. In
crimes against persons« he adopted a policy that differs from the protection of
funds or other interests« as his policy of criminalizing these acts came with rules
and provisions that differ from those to which other crimes are subject. Thus: we
can say that the interest plays a major role when the text fails to achieve the
purpose for which it was legislated. On the basis of the interest: the legislator can
be guided to amend texts that fail to achieve the purpose for which it was
legislated¢« in a way that is consistent with the legislator’s goal in the light of his

criminal policy in criminalization and what is not It contradicts the legal text.

Key words: interestc wording« crime« elements: criteria
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