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Oz
IRAK CEZA HUKUKUNDA YASAL ARAMA KONTROLLER
KARSILASTIRMALI CALISMA
Bu arastirmada, 1978 yili (23) sayili Irak ceza usul muhakemesi kanunundaki
arama konusunun ele alinmasi bakimindan adli kontroller agisindan sug
arastirma konusu, Misir, Suriye ve Urdiin dahil olmak tzere Arap ulkelerindeki
mevzuatlar ele alinmistir. Ayrica arastirmada sanigin arama konusunda
yararlandigi hukuki guivencelerin yani sira kisi ve yerlerin aranmasi, 6zellikle de
kadinlarin aranmasi konusuna deginilmistir. Ayrica arastirmada telefon mesajlari
ve gorismelerine el konulmasina da deginilmistir. Arastirmada bazi sonuglara
ulasiimistir. Bu sonuglarin en dnemlileri sunlardir: Irak hukukunda dar sinirlar
icinde ve ciddi suglarla sinirli olmak kaydiyla telefon gérismeleri ve mesaijlarina
el konulabilecedi konusunda hukukgular arasinda ortak mutabakat vardir. Clnku
buna bir sinir konulmamasi bireylerin 6zel hurriyetinin ihlal edilmesine neden olur.
Ayrica Irak hukukunda arama icin belli bir zaman belirtiimedigi goralmusttr. Buna
gbre arama gece, gunduz, resmi veya bayram tatil gunlerinde yapilabilir. Ayrica
Irak hukukunda arama c¢alismalarinin nasil yapilacagini dizenleyen Irak ceza
usul muhakemeleri kanununun (72 ve 76.) maddelerinde belirtilen genel kurallar
dikkate alinmadan vyapilan arama c¢alismalarinin  dogruluk derecesi
aciklanmamistir.Arastirmada sorusturma hakimine Misir ve Suriye hukukunda
oldugu gibi bir su¢ veya kabahatte gercegin ortaya cikariimasinda faydal
olacaksa postanelerdeki mektup, mesaj ve kolilere el koymasi, kablolu ve
kablosuz konusmalari dinleme veya 6zel bir mekandan yapilan konusmalarin
kayda gecirilmesi talimati vermesine izin verilmesi onerilmigtir.Ayrica ceza usul
muhakemeleri kanununun (75.) madde metninin arama kararini gerekgelendirme
kosulunu igerecek sekilde dedistiriimesi, hukuki farkhliklari ve celigkili yargi
uygulamalarini ortadan kaldirmak igin Irak hukukundaki ceza usul muhakemeleri
kanununa bu konuyu dogru sekilde agiklayan bir madde eklenmesi Onerisinde

bulunulmustur.

Anahtar Kelimeler: Teftis icin Yasal Kontroller, Muayene Prosediirleri,

Prosedurel Koruma, Sanik Teminatlari, Adli Denetleme Organi



ABSTRACT

LEGAL CONTROLS FOR iNSPECTION iN THE IRAQIi CRIMINAL LAW
COMPARATIVE STUDY

This research deals with the subject of criminal inspection in terms of legal
controls, where the study dealt with the subject of inspection in the Iraqi Code of
Criminal Procedure No. (23) of 1978, and Arab legislation, including Egyptian,
Syrian and Jordanian, as well as the legal guarantees enjoyed by the accused in
the subject of inspection, as well as the search of persons and places, in particular
the subject of inspection of females, and the study looked at the seizure of letters
and telephone calls. The study reached several conclusions, the most important
of which is that Iraqgi jurisprudence combines the possibility of controlling
telephone calls and letters, provided that this is within narrow limits and limited to
serious crimes, since its release is an infringement of the freedom of private
individuals, and it turns out that the Iragi legislator did not provide for a specific
time for inspection. It may therefore take place at night, day and on any day off or
Eid, and the Iraqi legislator has also not indicated the validity of the inspection
procedures, which are carried out without taking into account the general
provisions of articles (72,76) of the Iragi Code of Criminal Procedure, which show
how these procedures are regulated. The study recommended that the
investigating judge be allowed to seize letters, letters and parcels at the offices of
the land hand like the Egyptian and Syrian legislators, and order the monitoring
of telecommunications talks or recordings of conversations that took place from a
private place if it was useful to show the truth in a felony or misdemeanor, and
recommended amending the text of article (75) of the Law He also suggested to
the Iraqi legislator to add an article in the Code of Criminal Procedure that would
accurately clarify this issue in order to put an end to the jurisprudence differences

and conflicting judicial applications.

Keywords: Legal Controls for Inspection, Inspection Procedures, Procedural

Protection, Defendant's Guarantees, Judicial Supervision Body.
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