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yaptigimi taahhiit ederim. Tezimin kagit ve elektronik kopyalarinin Yakin Dogu Universitesi

Sosyal Bilimler EnstitisU arsivlerinde saklanmasina izin verdigimi onaylarim.
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"1 Tezimin icerigine iki yiIl boyunca hickimse tarafindan erisilemez, eger bu
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TESEKKUR

Sabrin ve isi tamamlama yeteneginin kutsanmasi igin énce Yuce Allah'a
sukredin ve ovun «gunku Tanri bu nimetler igin dvgu olsun. Bu galismayi
denetlemeyi tercih eden saygin Prof.Dr.Sangar Dawood Mohammed Amri
tesekkurld ve takdirimi sunuyorum. Ayrica <caligmaya devam etmeyi
desteklemis ve buna yardimci olsak bile <Yakindogu Universitesi'ne yliksek
lisans egitimi alma firsati verdikleri i¢in tesekkur ve minnettarligimi <Sayin Kawar

Musa'ya tesekkur ederim.
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Irak hukukunda sanigin sorgu garantisi (karsilastirmalicalisma)

Sorgulama, sorusturma yargici tarafindan saniktan kendisine atfedilen suglamalarin
kapsamli bir sekilde tartisiimasini istemesini ve aleyhindeki kanitlarla onu karsi karsiya
getirmesini igerir.Bir sorusturma prosedurld olarak sorgulama, sanigin kendisine
atfedilen suglamalari kanitlamasina veya reddetmesine olanak tanir.Sanik aleyhine
kanit toplama ikrar durumunda ve inkarda sanigi savunmanin bir yolu olup,
sug¢suzlugunu kanitlayacak belgeler ve savunma taniklari gibi elindeki kanitlari
sunmasini saglar. Ceza kanun koyucusu bu usull, yetkili makami tanimlayan ve sanik
icin en onemlisi savunma hakki olan temel guvenceleri garanti eden kurallarla
cevrelemistir.Bu nedenle, sucun ve faillerinin ifsa edilmesindeki genel sonu¢ bazen
suctaki diger ortaklari adina acik ve eksiksiz itirafl karsilhginda sugluyu cezalandirma ve
affetme fedakarligi.ictinat, amaci sanigin itirafini almak olan sorusturmaci tarafindan
kullanilan her arag igin iskence terimini ifade eder. gunku iskence, saniktan bilgi veya
itiraf ya da bir baskasi hakkinda bilgi almak amaciyla sanida fiziksel veya psikolojik aci
veya Istirap verme amaci tagiyan her turlu eylemdir. Bu nedenle, Irak ceza yasama
organi sanigl, saniktan itiraf almaya katkida bulunan sorusturma yodntemlerinden
korumaya calisti ve bunlari yasadigi yontemler olarak goérdu ve yargic delilleri
degerlendirirken yasanin bir agirhgi yok ve bu sorgulamayi ceza davasinda onemli bir
yer tutan sey, yasa koyucunun onu hukimsuzlUk acisi altinda uyulmasi gereken kural

ve garantilerden olusan bir cimleyle ¢cevrelemeye ¢agirmasidir.

Anahtar Kelimeler: Sorgulama, iskence, sorgulama garantileri, savunma

araclari, sorusturma araclari.
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ABSTRATION

Guarantees for interrogating the accused in Iraqi law (comparative

study)
Interrogation involves asking the accused the investigating judge a thorough discussion of

the charges attributed to him and confronting him with the evidence against him.
Interrogation as an investigative procedure enables the accused to prove or deny the
charges attributed to him. Gathering evidence against the accused in the event of admission,
and is a means of defending the accused in denial, enabling him to present what he has of
evidence to prove his innocence, such as documents and defense witnesses. The criminal
legislator surrounded this procedure with rules that define the competent authority and
guarantee the basic guarantees for the accused, the most important of which is the right to
defense. Therefore, the general outcome in exposing the crime and its perpetrators may
sometimes call for the sacrifice of punishing the criminal and pardoning him in return for his
frank and full confession on behalf of his other partners in the crime. Jurisprudence refers
to the term torture for every means used by the investigator whose purpose is to extract the
confession of the accused in the crime attributed to him by force or coercion, because torture
is every intended act that causes pain or suffering, whether physical or psychological, to the
accused for the purpose of obtaining information or a confession from him or information
about someone else. Therefore, the Iraqi criminal legislature sought to protect the accused
from the investigative methods that contribute to extracting a confession from the accused
and considered them to be illegal methods, and the law does not have weight when the
judge evaluates the evidence, and this is what made the interrogation occupy an important
place in the criminal case, and this is what called the legislator to surround him with a

sentence Of the rules and guarantees that must be observed under pain of nullity.

Keywords: Interrogation, torture, guarantees of interrogation, means of defense, means of

investigation.
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