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Abstract

Reformation of the Iraqi Intellectual Property Law after 2003 as an Attempt
Towards Joining the World Trade Organization - A Comparative Study

Ali Taha Akrem Toughramachi
PhD, Department of International Law
Supervisor

Assist. Prof. Dr. Ozlem CANBELDEK AKIN
January, 2023, 214 pages

The World Trade Organization (WTQO) has a vital role in organizing trade
relations through the conclusion of multilateral international trade agreements. These
agreements are a vital source of international law and reducing impediments to trade
among WTO members. Given these benefits, non-member countries regularly

attempt to join the WTO. Iraq is currently one of those non-member countries.

The research is an analytical study that explains how Iragi law was amended
post-2003 in an effort to join the WTO, describes the role of the TRIPS as well as
Iragi laws after the occupation by the coalition authority in 2003 to protect
intellectual property rights (IPR) and makes a comparison between them to clarify
the extent to which Iragi law is compatible with the agreement. It also refers to the
TRIPS as one of the obstacles preventing Iraq's accession to the WTO and compares
Iraqgi intellectual property (IP) legislation with other Arab countries' legislation that
has acceded to the WTO.

The study concludes that although these reforms enacted by the Coalition
Provisional Authority (CPA) following 2003 and parliament there are still legal
obstacles to Iraq’s accession to the WTO. The research recommends that the Iraqi
legislature amend IP laws or any other laws that are in violation of the TRIPS or
WTO standards and submit them to the organization for review after amendment and

re-entry for another round of membership consideration.

Key Words: iraqi intellectual property laws, world trade organization, arab countries
law, international agreements, coalition provisional authority.
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Introduction

WTO is the most important worldwide economic organization, which is
constantly trying to regulate international trade relations.! Likewise, as the number of
member countries increases (there are 164 member nations to date), the role WTO
plays in international commerce becomes more important.2 However, some countries
are still waiting for WTO approval to join. Among Arab countries, some including
Bahrain, Kuwait, and Morocco have been members since the WTO was established,
whereas others joined the organization after it had already been established including
Tunisia, Egypt, Qatar, UAE, Jordan, KSA, Oman, Mauritania, and Yemen (the last
Arab country to join in 2014). Additionally, Irag, Algeria, Libya, Syria, Lebanon, and
Sudan have yet to join the WTO and currently have only observer status.® The WTO
becomes increasingly important as agreements are made to regulate multiple aspects

of trade, including trade of goods, trade of services, and IPR protections.

The study focuses on the Iraqi attempt to join the WTO, at the same time,
acceding to the WTO or becoming a WTO member means binding to agreements
concluded within the organization including TRIPS, the study will analyze how Iraqi
IP laws changed under the influence of the TRIPS and compare Iraqgi IP law with other
Arab WTO acceded nations.

TRIPS has an essential role in providing legal protection for regarding
Intellectual Property Rights (IPR) and amending the domestic legislation regarding IP
of individual countries. Countries that have not yet joined the WTO must harmonize
their domestic legislation with TRIPS to facilitate the entry process to the WTO.
TRIPS not only established substantive rules related to the protection of IPR, but also
the procedural rules necessary to protect these rights. TRIPS concluded within the
scope of the WTO which is concerned with providing strong legal protection for IP.

IP is one of the human practices in life, and therefore, the owners of IPR deserve

1L S Terry, 'Lawyers, GATS, and the WTO Accountancy Disciplines: The History of the WTO's
Consultation, the IBA GATS Forum and the September 2003 IBA Resolutions' (2004) 22 Penn St Int L
Rev 695, 697-698

2 'WTO Members and Observers' (Wto.org, 2022) <https://www.wto.org/english/thewto_e/
whatis_e/tif_e/org6_e.htm> accessed 3 May 2022

3 Sana B Bargham, 'Arab Countries within the WTO' (2020) 7 Eur J Econ L & Pol 17, 19-29
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adequate legal protection to encourage creators to develop their talents.* IPR must be
protected as one of the inherent rights of the individual as a result of an individual or
joint effort by a group of innovators or creators, and because it is related to the
development of the economy, various legislations are issued internationally and locally

to protect this right.®

Because of IP’s growing significance for the worldwide economy in general,
and the local economy in particular, as well as its mutual impact on different societies,
people, and the rapid technical and scientific progress in recent years, the protection
of this property has become a legal necessity. Failure to create the appropriate
environment and practical mechanisms to implement laws to protect IPR will
undoubtedly harm the local economy, especially in developing nations whose

economies heavily rely on attracting foreign investments.®

Before the existence of the TRIPS, IPR was globally regulated by a group of
international agreements.” TRIPS differs from all other international agreements on
the protection of IPR because it established the legal mechanisms related to IPR to
prevent and settle issues that may emerge among member states and to supervise their
implementation by the WTO/DSB.8 TRIPS sets the standard for IPR protection, and
the member states of the WTO must obligatorily implement these standards as a
minimum requirement in their national legislation, such standards relating to the
protection of trademarks, copyright, Geographical Indications (Gls), patents, industrial
designs (IDs) and models, layout designs for integrated circuits (ICs), and confidential
information.® Therefore, countries that wish to join the WTO must bring their laws

4R Cardwell and P L Ghazalian, 'The Effects of the TRIPS Agreement on International Protection of
Intellectual Property Rights" (2012) 26 1TJ 19, 22-26

> B M Hoekman, A Mattoo, and P English, Development, Trade, and the WTO (1st edn, World Bank
2002) 373-374

® R Sharma, Lavanya M, P Soni & A Dubey, ‘The Role of Intellectual Property in Innovation and
Economic Growth of Indian MSMEs’ (2021) 47 SEDME Ent Dev Man & Ext J 379, 384

" PC for industrial property (1883); BC for literary and artistic works (1886); Madrid Agreement on
international registration (1891); and Hague Convention concerning the international deposit of 1Ds
(1925)

8 V/ Bossche, The Law and Policy of the WTO: Text, Cases, and Materials (Cambridge University Press
2008) 189-190

° E Al Tamimi, 'Current UAE Copyright Law and How it Compares and Contrasts with WTQO's TRIPS
Agreement and the Berne Convention' (1999) 2 J World Intell Prop 371, 375-376
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align with TRIPS before joining the WTO, because compatibility of national laws with
the TRIPS will reduce the obstacles before countries that aspire to join the WTO.

Post-2003, Iraq applied to join the WTO, and to achieve this goal, it amended
its laws, including IP laws. However, before 2003, laws related to IP existed in Iraq;
for example, copyright was regulated for the first time in Iragi law during the Ottoman
Empire through the Ottoman Copyright Act in 1910%, and the law was modified by
Law No. 3 that issued in 1971. Post-2003, the CPA headed by Paul Bremer carried the
obligation to rebuild Iraq in all ways including the legal system. Through a sequence
of Orders, it presented various new provisions and regulations to several fields of Iraqi
law, including the country’s IP laws.!! By these legislative reforms, CPA desired to
promote the situation in Irag to the legal, political, and economic level required
globally. The CPA amended Iraqi laws related to IP to reintegrate Iraq into the world
economic system and prepare for Iraq’s accession to the WTO; subsequently, the law
No. 3 was modified by Order No. 83 in 2004.?

Also with regard to patents and industrial property, the Iragi law No. 65 of 1970
on Patents and Industrial Models was in effect prior to 2003, post-2003 the law
amended by order No. 81 of 2004, in light of that, the name of the law changed to the
(patent, undisclosed information, IDs, ICs, and plant variety law).** Also, prior to 2003
Iragi law No. 21 of 1957 on trademarks and commercial data was in force, post-2003
the law amended by order No. 80 of 2004 and the name was changed to the (Law of

Trademark and Gls).1

The changes made to the Iragi legislation post-2003 regarding the protection
of IPR under the supervision of the CPA were not sufficient to persuade the WTO to

allow Iraq to enter the organization and it is therefore required to take some additional

10 B Candan, 'Intellectual Property Legislation in the Ottoman Era and its Effects on Knowledge
Production' (2017) 3 AJMS 267, 275

1L A Ali, 'Saving Seed under International Intellectual Property Treaties and Iraqi Patent Law' (2018)
10 Cuadernos Derecho Transnacional 19, 20

12T W Kassinger and Dylan J W, ‘Commercial Law Reform Issues in the Reconstruction of Iraq’ (2004)
33 GaliInt & Comp L 217, 225

1B K T Crosby, ‘The United States and Iraq: Plant Patent Protection and Saving Seed’ (2010) 9 Wash U
Global Stud L Rev 511, 528-529

14 See Order No 80 (2004) on Trademark and Gls
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steps.’® The study found many deficiencies in the Iragi legislation by comparing the
Iraqgi legislation related to IP with the TRIPS and the laws of the Arab parties to the
WTO.

The study will show all these deficiencies during the research. lraq must
complete the legislative deficiencies that the study will discuss in the third chapter of
this dissertation. It is also better for Iraq to join some of the international agreements
related to IP that have been incorporated into the TRIPS, for example, TRIPS does not
define copyright, but rather refers to the terms related to the author, work, innovation,
or collective work according to the Berne Convention (BC) of 1886, which was
amended in 1979.1 Iraq has not yet joined the BC, and this is not a justification or one
of the obstacles to Irag's WTO admission,!’ but it is better for Iraq to join this
convention in order to benefit from it and prepare itself for its implementation upon
joining the WTO, because there are countries that are WTO members but are not
members of the BC, like Taiwan which is a WTO member since 2002.18 Nevertheless,
we believe that Irag's accession to the BC may increase Irag's opportunity to join the

WTO because it shows the Iraqg's interest and seriousness in protecting IPR.

TRIPS allows WTO’s members to treat other member’s nationals of the
organization concerning the protection of relevant IPRs provided by Paris Convention
(PC), BC, Rome Convention (RM) and Washington Treaty (IPIC), and it is therefore
preferable that members of the organization be members of these agreements, for
example, TRIPS provides that members are obligated by the BC and its annex.® In
another example, before it acceded to the WTO on December 11, 2005, the KSA joined
both the BC and the PC on March 11, 2004,2° and this is evidence that accession to

those agreements increases the chances of joining the WTO.

15 Faten H Mohammed, ‘World Trade Organization and its Reflections on the Iraq's Economy’ (2013)
35 Tan A Raf 9, 21-25

16 Art 9 Appendix B

7 G H Fox, ‘The Occupation of Iraq’ (2005) 36 Geo J Int'1 L 195, 283

18 '‘Berne Convention for the Protection of Literary and Artistic Works' (Wipo.int, 2022)
<https://www.wipo.int/treaties/en/ip/berne/> accessed 2 August 2022

19 Art 1 (3) Appendix B

20 A'M Muhammad Arif, 'An Analysis of Copyright Protection in Saudi Arabia' (2014) 56 Int J Log
Man 38, 39
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This research discusses Iraqi IP laws and examines the function of the CPA in
the improvement of the Iraqi legal order after 2003 and the overthrow of the Baath
regime to reduce obstacles before Iragi WTO membership. Additionally, analyze how
to obtain membership status in the WTO and explain to the reader the positive and
negative aspects of joining the aforementioned organization. For example, today, Iraq
faces many problems regarding economic dumping, as it is possible to find many
goods from Iraq cheaper than in the origin state. Upon joining the WTO, Iraq can place
more restrictions in that field as the organization allows the levying of customs fees
on items that cause dumping. Further, the research focuses on the position of Iragi laws
regarding the protection of IPR and compares them with the TRIPS and the position
of the other Arab countries that have acceded to the WTO such as the KSA, Kuwait,
Oman, Egypt, Qatar, Bahrain, Jordan, Yemen, and UAE.?

After the fall of the previous regime on 9 April, 2003, the Iraqi legislature
reorganized and amended Iragi trade laws to suit the requirements of the WTO,
because such laws before 2003 were not fully compatible; the Iragi legal system was
a stumbling block to Iraq joining the WTO.?2 Therefore, Iragi laws on the protection
of IPR were reviewed by experts and specialists, and they were then revised, thus

reducing obstacles before Iraq accedes to the WTO.%

Irag, post-2003 and the fall of the previous Iraqi regime, spent a lot of effort to
restore Iraq's position in the global economy and build a commercial relationship
between Iraq and the countries of the world. As a result, Iraq applied for full
membership of the WTO, and since 2004 it has had the status of observer in the WTO
and has many elements of comparative advantage in international trade. However,
there are legal implications of joining the organization. The questions that arise in this
context include: Can Irag harmonizes its laws with the requirements of the WTO? Did
the amendments to the legislation that occurred in Iraq post-2003 persuade the current
members of the WTO? 1Is Iraq fully prepared to join the WTO? These questions will
all be asked by the present study.

2L M El Said, 'The Accession of Arab Countries to the TRIPS-Agreement: The Past, the Present and the
Future' (2014) 11 Man J Int Econ L 60, 63-66

22 Croshy (n 12) 512-517

23 Kassinger (n 12) 224-225
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Finally, we believe, the collaboration and contribution of all countries in
drafting an agreement regarding the preservation of IPR will provide more security for
the owners of those rights, which will ultimately allow all consumers to constantly
benefit from their new creations. Moreover, the formation of a special international
court to consider IP cases consisting of judges with experience in this regard may

prevent this right from being misused.

Statement of the Problem

TRIPS was created by pressure from powerful countries on weaker countries
rather than negotiating with them. While they are equal in sovereignty, which means
that developing members do not have a weighty influence on the organization.
However, the negotiation principle is one of the important principles of the WTO and
is agreed upon. According to the principle, agreements must be signed through
negotiation between all members of the organization. Submission of a demand by a
developing country and a response by developed countries does not mean negotiation,
and when it joins the organization, Iraq as a developing country may face the same

problem.

Additionally, the lack of a special international court to hear IP cases consisting
of judges with experience in this regard or the participation of only a few countries or
developed countries in DSB within the scope of the WTO may lead to misuse of this

right.

Joining the GATT was easier than joining the WTO. Countries like Iraq that
have not joined the WTO from the beginning will have to pay a greater price to become
members of the aforementioned organization because they have to accept all

agreements concluded within the WTO to increase their chance of joining.

The political situation is unstable in Irag, and internal national and sectarian
conflicts have caused the suspension of Iraq’s efforts to join WTO and continue to
amend its legislation including IP laws to conform with the TRIPS. In addition, Iraq's
failure to join the organization will cause the country’s economy to be isolated from

the universal economy integration and openness.
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In addition, there is very little information from the WTO website on Iraqi
accession because of the lack of meetings between the organization and Irag. Also,

there are few sources about amending the IP laws of Arab countries or Iraq in general.

Purpose of the Study
The research aims to introduce the legal protection of IPR to readers and its
importance in the international and domestic arena, as well as its impact on developing

the national economy and keeping pace with the development of the global economy.

The study aims to conduct a legal analysis of IPR protection within the
framework of the international agreements, particularly TRIPS, and to examine the
extent of their impact on reforming the national laws of countries, especially Arab

countries.

The study analyzes the changes to Iragi laws implemented by the CPA.
Specifically, the study examines how the changes contribute to Iraq’s development
following such a long period of international isolation as well as the extent to which

the changes contributed to reducing legal obstacles to Iraq's acceding to the WTO.

Other objectives of the research demonstrate the TRIPS' effects on the
development of Iraqgi IP laws and show the Iragi people and the world how the country
will benefit when it joins the WTO as well as what the risks are for the Iragi economy.

Research Questions

» To what extent has the TRIPS contributed positively to the protection of IPR?

» Are the legal reforms that occurred in the Iragi IP laws post-2003 conform with
the TRIPS? Do they reduce obstacles to Irag's accession to the WTO?

» What changes have happened in the IP laws of the Arab countries that joined the
WTQO? Have these legal changes contributed to improving the legal protection of
IPR?
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Significance of the Study

This study addresses the latest developments at global and national levels,
especially in the framework of Arab countries, concerning the provision of legal
protection for IP.

Due to the importance of intellectual production on the economy, countries
around the world have recently sought to rapidly conclude a global agreement such as
the TRIPS and enact domestic legislation to protect IPR.

The TRIPS has a great impact on countries that wish to access the WTO
because they are required to guarantee that their laws comply with the guidelines of
the agreement, and they must take into account such provisions as a minimum standard

in their IP laws.

The study considers how legal reforms pertaining to commerce have helped

Iraq integrate into the international economic system.

The study explains to the reader the benefits and setbacks of joining the WTO
on Irag and the benefits of making Iraqgi IP Laws conform with TRIPS. The accession
of more than 160 countries to the WTO has certainly affected Irag. If it does not take
steps towards joining the organization, it could ultimately become isolated as a non-

member.

Additionally, numerous people do not have knowledge of the existence of legal
protection for IPR, so conducting research on the legal protection of those rights will

raise people’s awareness.

Literature Review

Various studies have discussed the importance of regulating IPR within the
scope of the WTO, as well as the obstacles faced by countries that have not acceded
to the WTO so far. However, there are few studies on Iraq, but we try to present studies

as close to ours as possible.



18

Van Den Bossche stated that: TRIPS is not just related to trade, but the price
of several properties and services, which by industrialized nations are traded, it is
incorporated mainly by the invention or idea. If this price is not preserved by the
protection of IPR in terms of the invention or idea, then the market for these goods
won't be successful. For this purpose, industrialized member countries have required
and attained an agreement within the scope of the WTO to set standards and to demand

effective enforcement for IPR protection.?*

Following 2003 Iraq applied for full membership of the WTO. The
membership process usually takes two years, though, depending on how difficult the
negotiations are, becoming a member may take longer. After several rounds of
discussion, Irag has not yet progressed for admission, it currently has observer status.
Therefore, to speed up of Irag's acceding to the WTO, the WTO's guidelines must be
considered by Iraq including the TRIPS.?

Anderson referred to the current international multi-layered (Multiple) IPR
protection system that will likely remain in the near future, and stated that TRIPS is
not sufficient and efforts to find a new system for IPR protection will continue. At the
same time, regardless of the consistent application of that framework, the search for

consistent and objective international protection of IPR will continue.?

Over the past three decades, and specifically since the Iran-lraq war in 1980,
the Iraqi industry has been subjected to severe blows that led to its decline, curtailment,
and suspension of many of its activities. The successive wars under the previous
regime drained the economic resources and led to the freezing of investment, and
stopped the modernization, development, and maintenance of facilities. The
comprehensive economic blockade has also led to the continued neglect of factories
and infrastructure. In addition, after the fall of the previous regime, violence, sectarian
conflicts, and security instability led to complete paralysis of economic activity and

aspects of life in general. The country's accessibility to worldwide markets and

24 Bossche (n 8)

%5 E M Al-Dajani, ‘Post Saddam Restructuring of IP Rights in Iraq Through a Case Study of Current IP
Practices in Lebanon, Egypt, and Jordan’ (2007) 6 Joh Mar Rev IP L 250

% A'M Anderson and Bobak Razavi, 'The Globalization of Intellectual Property Rights: TRIPS, BITs,
and the Search for Uniform Protection' (2010) 38 Ga J Int & Comp L 265
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competitiveness promotes the flow of foreign investment and modern technologies.
Irag's failure to join the WTO will lead to the country's isolation from global markets
and it won't be capable of expanding and progress under protection and isolation.
National exports need open markets and free trade in order to grow and develop.
Without competition, the industry will not be forced to adapt and raise its production

capabilities and efficiency.?’

In its current situation, Iraq is not ready to join the WTO, and Irag needs more
economic and legislative reforms to overcome obstacles before its accession to the
WTO. Despite the efforts made and the submission of various files by Iraq to the WTO,
there are files that Iraq requests to complete and submit to the organization to speed
up the accession process, such as the legislative plan that Iraq must work constantly to
harmonize its legislation with the agreements are concluded within the scope of the
WTO, including TRIPS.%

Prior to 2003, the Iraqi economy was paralyzed due to the policies of the Baath
Party, wars, and economic sanctions imposed on Iraq. However, post-2003, Iraq
needed to plan sophisticated economic policies in line with international standards,
and Irag amended commercial laws because trade is an important means of reducing
poverty and promoting the growth of the national economy. However, to regulate trade
better, the passing of advanced legislations that are conforms with norms is required,
especially international norms for trade within the scope of the WTO. The coalition
authority that temporarily ruled Irag following 2003 made a move with the aim of
developing the Iragi economy. Resultantly, it liberalized the Iraqi trade policy as a first
step, established a commercial bank for Iraq, provided full facilities for rebuilding Iraqg,

and reduced legal obstacles to Iraq’s accession to the WTO.?°
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Reviewing IP laws to comply with universal standards, contributes to
promoting economic progress and encouraging innovative ideas in the country.
Developed countries are making all efforts to raise international standards for IP
protection by concluding bilateral or multilateral agreements. Arab countries who want
to become WTQO’s member must accept those criteria; however, at the same time, it
has detrimental effects on measures for development, like granting developing nations

access to resources for education and healthcare.®°

After WTO established, the date of issuing IP legislations in Arab countries
discloses that these regulations were introduced from agreements, especially TRIPS
and the regulations of industrialized nations, and were implanted in national legal
systems without studying their impact. The Arab countries did not contribute to the
formation of standards for the preservation of IP. They were absent in the BC and PC.
However, the bulk of Arab nations ratified those treaties and conventions. Virtually all
Arab nations tried to enter the WTO for economic and political reasons, and while a
number of them succeeded and obtained full membership status, in addition, some of
them have obtained observer status. The Arab countries, especially the countries that
have obtained the status of membership in the organization, have carried out economic

and legislative reforms to fulfill the requirements of the WTO.3!

It is not permissible to evaluate the country’s IP system purely from a legal
standpoint. Rather, an overall evaluation is necessary covering economic factors, local
culture, internal and regional politics. The existence of good mechanisms for enforcing
IP, both criminally and civilly, and independent judicial system is necessary to apply
IP laws. IP systems also heavily rely on political economy. For instance, the products
and services that the state or any Arab country imports in return for what it exports, or
the local industry, all affect the political interests of the state. For example, while one
country may care more about protecting the exports of goods and services than those

that are imported, another country may not have enough medicines to cover its

30 E Garduno and F J Pietrucha, 'Intellectual Property Rights in the Arab World' (2003) 4 Geo J Int'l| Aff
57, 61

31 E Elmahjub, 'Intellectual Property and Development in the Arab World: A Development Agenda for
Libyan Intellectual Property System' (2016) 30 ArabL Q 1
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population’s necessities and wants to develop the pharmaceutical industry, so less

stringent patent laws are put in place.®?

Despite the arrival of several Arab nations to the WTO, they do not have an
influential presence within the organization. Consequently, Arab countries consider
that membership is of great importance for their sustainable development and their
incorporation into the worldwide economy. The reason for the Arab countries' interest
in joining the WTO is built on their belief that free trade is a factor of interdependence
between countries and peace. They think that the contribution to the organization is
the reason for maintaining peace because it gives them the chance to solve their trade
problems through a fair mechanism and this mechanism exists from the WTO.
Therefore, Arab countries feel that joining the organization and compliance with the
guidelines of the WTO will warrant the liberalization and enlargement of trade, which

will enhance the well-being of their society.

One of the serious concerns of entering the WTO is the lack of real equality in
competitiveness between countries, especially with regard to pharmaceutical goods.
Therefore, if countries do not have competitive strength, they depend only on
importing pharmaceutical goods as in the case of Irag. This means that joining the
WTO, liberalizing trade, and providing strong protection for IP owners or making
national laws compliant with the TRIPS will lead to the Rising prices and monopoly
of pharmaceutical goods. This will lead to the industrial, pharmaceutical and
commercial encirclement in the Iragi market by the developed countries to control the
pharmaceutical technology of Iraq.>*

Research Methodology
The study adopts an analytical, descriptive, and critical approach to talking
about the WTO and how to join it, especially in describing and analyzing Irag's

position towards the organization and Irag's survival outside the organization's scope.

32 M Birnhack and Amir K, The Emergence and Development of Intellectual Property Law in the Middle
East (Oxford University Press 2018)
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The study discusses Iraq’s pathway toward WTO membership after the Baath regime

was overthrown in 2003.

The study is concerned with providing international protection for IPR through
the TRIPS, based on descriptive and critical approaches for determining the protection
agreed upon in international agreements, as well as an analytical method for the legal
implication of TRIPS and Iraqi laws on the protection of IPR by presenting laws,
references and previous studies related to the subject of the research, as well as
gathering notes and data correctly and analyzing them to provide recommendations or

suggestions.

This research is based on the comparative method, in which the requirements
regarding the protection of IPR in both the TRIPS and Iraqgi laws post-2003 are
compared and the Iraqi situation is also compared with other Arab countries that have

acceded to the WTO to identify legal obstacles to Irag's accession to the organization.

The study employed a qualitative method to analyze the position of the TRIPS

and national laws concerning IPR.
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CHAPTER |
WTO and Arab Nations Entry to It

WTO ensures freedom, ease, and smoothness in international trade. The WTO
defines the rules by which trade between nations is organized and it is possible to view
WTO from different perspectives; for example, it is perceived as an organization that
tries to liberalize commerce, an organization that attempts to facilitate international
trade agreements between countries around the world.3® The organization gives more
guarantees to its members and protects their rights in international trade through the

DSB. It is the organization that sets the legal system and policy of international trade.®

This chapter presents a background on the establishment of the WTO, along
with the functions, principles, objectives, and structure of the organization. It will also
explain the WTOQO's legal framework, Arab nations’ entry to it, and the positive and
negative aspects of joining the WTO. The study outlines some of the most prominent

criticisms directed toward the WTO while explaining each of these topics.

1.1 From GATT to WTO

The WTO was created to replace GATT in 1995.3” GATT was founded in 1948
and its successor is WTO, and whose provisions shaped the contemporary international
multilateral trading system.®® Therefore, it can be said that the WTO's legal foundation
iIs GATT, and it is, therefore, difficult to realize how the WTO was established and
functions without knowing how the GATT was established and worked. Therefore, the
study will discuss how the GATT was created and how the GATT transformed to the
WTO, as well as the reasons why the WTO was formed. It will also be questioned
whether there is a difference between the WTO and the GATT.

% Star S Al-Zuhairi, 'Advantages of Iraq Joining the World Trade Organization' (2014) 26 Wasit J for
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3% | Manak, 'Enforcement International Trade Law in the WTO's Committees: Courting Third Party
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37 R Santana, '70th Anniversary of the GATT: Stalin, the Marshall Plan, and the Provisional Application
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1.1.1 Establishment of the GATT

After the global wars that caused serious and long-term economic damage to
the world, there was an urgent need for an international trading system based on
cooperation between all countries around the world, including rich and poor countries,
to raise the economic level under strong legal protection.®® With this momentum, the
negotiating countries finally agreed to the GATT Agreement, which included a trade
liberalization regime designed to ensure open access to the world market and free
transfer of goods, based on these basic rules. Countries agree to refrain from some
negative actions such as unjustified tariffs and non-tariff barriers, or mandatory
regulations,*° not to distinguish between imported products based on their national
origin, under the principle of Most-Favoured-Nation (MFN) treatment,*! and not to
distinguish between locally manufactured goods and imported goods under the

principle of National Treatment (NT).*?

GATT emerged from negotiations starting early in the 1940s among state
experts from the UK and the U.S; the consensus was that a set of provisions was needed
to reduce the obstacles to international trade, and to implement those provisions, an
international body was required, both states submitted proposals to UN to create an
International Trade Organization (ITO) for the purpose of liberalizing trade. *®
Discussions were held regularly among countries regarding tariff drops and the
exclusion of obstacles that impeded free trade. The proposals were first considered
during the UN Conference on Commerce and Employment, where the preparation
committee created a draught charter of the ITO, and the charter was submitted by the
U.S in 1948.% The charter was approved formally when the preparatory committee
reviewed the Charter of the ITO; members of the committee conducted several rounds

of trade discussions, and in 1947, the discussions of the GATT were formally

39 A Narlikar, International Trade and Developing Countries Bargaining Coalitions in the GATT &
WTO (1st edn, London, Routledge 2003) 25-36
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Rose was Right’ (2020) 156 Rev of W Eco 377, 394-396
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concluded in Geneva; the results were incorporated into the GATT agreement and

signed by delegates of the countries.*

The original members of the agreement suspected that the GATT would
become a section of the ITO’s charter. Nevertheless, the Charter needed to be approved
by the signatory members to come into effect, and the U.S Congress did not ratify the
Charter of the ITO. As other signatory members saw no point in having an organization
that did not involve the U.S, the ITO within the UN was never established.*® At the
same time, the GATT and the ITO Charter were closely intertwined but with distinct

negotiating methods.

We believe that the establishment of the ITO within the framework of the UN
would have provided more opportunities for each country to contribute, and reduce the
supremacy of industrialized nations over developing or LDCs, which impose
conditions and restrictions within the scope of the WTO. The establishment of any
organization under the umbrella of the UN, including the ITO, should be for the benefit
of all countries, but it is clear that GATT was established mostly for the benefit of
industrialized countries. The industrial countries that were victorious in the Second
World War, led by the U.S, began to lay out a new economic map for the world
according to their political and economic interests.

Additionally, within the UN, all countries can become members of the ITO,
but in the GATT and the WTO, there are conditions surrounding membership
admission. Therefore, we believe that the failure to establish a universal organization
for regulating trade within the framework of the UN was not in the welfare of the
undeveloped nations, including the Arab nations, but was rather in the interest of the

industrialized countries.

1.1.2 WTO?’s Creation
GATT (1947-1994) witnessed eight negotiation rounds, and these negotiations

began with the Geneva round in 1947, in which 23 countries participated. The last

4 Loretta F S, 'The GATT and International Trade' (1991) 39 Buff L Rev 919, 923-934
46 W Diebold, ‘Reflections on the International Trade Organization’ (1994) 14 N 111 UL Rev 335, 336-
345
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round was the UR from 1986 to 1994, in which 117 countries participated, including
87 developing countries.*’

After holding eight rounds of negotiations, the last of which was the UR, the
GATT held its final discussion in 1994 in Marrakesh, at which the final document was
issued, which included investment, trade in products, services, and IPR. 4
Additionally, it was announced at the conclusion of the round that the WTO would
replace the GATT from January 1, 1995.*° Resultantly, the WTO came into existence
at that time.

The WTO started its activities as an institutional entity, and thus, the GATT
disappeared and was replaced by this new organization, which has remained in place

ever since.*

The majority of WTO’s existing performance derives from the UR dialogs and
earlier discussions under the GATT agreement.®! The UR negotiations were consid-
ered the general and most ambitious round that was conducted under the GATT
compared to the previous rounds and covered more than 15 substantial issues. Despite
revisiting traditional issues such as tariff liberalization, UR generated several new

subjects demanding constitutional reformation such as the protection of IPR.5?

1.1.3 From the Creation of WTO to the Present
The UR discussion was the most comprehensive international trade negotiation

ever attempted. Where nations have confronted trade hindrances and desired to lower
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51 Rudra Sharma, 'World Trade Organization with Perspective of Judicial Performance' (2016) 10 NJA
LJ 175, 176-178

2D Greenaway & C Milner, ‘The world trade system and the Uruguay Round: Global employment
implications’ (1995) 134 Int Labour Rev 497, 501-505



27

them, the dialogs have facilitated to open the trade.>® Today, the WTO has 164 member
states with more than 23 territories or countries on the path to accession, and virtually
all international trade in services and goods is controlled by WTO and those attempting
accession. WTO is the main place for defining the rules for organizing international
trade, and in its 28 years of establishment, it has assisted with reducing the difficulties
to international trade and designed a settlement structure for resolving disputes that

reduces the threat of international economic wars.>*

The DR (Doha Round), which was held in Qatar at the Fourth MC (November
2001), is the current and most advanced round of international commerce dialogs of
the WTO.* Its aim was to fulfill the principal form of the international trading order
to reduce international trade difficulties and review international trade provisions, the
main goal of the DR, was to develop the international trading possibilities of

developing countries.>®

However, the freedom of global trade in terms of goods, capital, services and
technologies led to many criticisms from countries.>” One of the criticisms are related
to the few contributions of developing nations in the management of WTO.%® Deve-
loping nations have no significant influence on the organization. However, the
negotiation principle is one of the important principles of the organization.>® Although
developing countries comprise the plurality of members of the organization, they do
not have hegemony over the organization as industrial countries dominate the

decisions and their voices are more influential.

53 James Mcbride, Andrew Chatzky, Anshu Siripurapu, 'What’ next for the WTO?' (Council on Foreign
Relations, 2021) <https://www.cfr.org/backgrounder/whats-next-wto> accessed 18 March 2021
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With existing many multilateral agreements while WTO member countries
often resort to bilateral and sometimes to regional agreements to boost their trade.®
Recently, the spread-out of COVID-19 over the world has resulted in an apparent
decline in international trade and has created doubts about the future of international

supply chains.5!

1.1.4 The Distinguishes among GATT and WTO

The GATT emerged with the announcement of the establishment of two
organizations, namely the International Monetary Fund (IMF) and the World Bank
(WB) for Developing and Rebuilding.%? A final official negotiation was held in
Marrakesh, Morocco, and it was announced that a new era in governing economic ties
had begun through the transfer of the agreement to the WTO in January 1994.63
Whereas the GATT essentially dealt with the commerce in products, the WTO
conclude several agreements that cover international commerce in both services and
goods, and protection IPR, among others. Whereas the GATT agreement was limited
to the development of a set of principles and measures related to trade in certain
commaodities, it only focused on industrial goods and left agricultural commodities and
textiles outside the framework, and there was no clear and binding commercial dispute
resolution mechanism, unlike the WTO.54 It can be said that GATT took the optional
nature, and preferred to follow the diplomatic approach in settling disputes, as well as
review trade policies. While the WTO’s trade provisions are based on many founding
principles, the common factor is a responsibility to openness, such as reducing tariffs,

restricting quotas, subsidies, as well as other obstacles to international trade.®®

Another WTO trade policy is non-discrimination, whereby WTO member
states need to treat international trade with all other member states to the organization
equally. The organization further attempts to establish predictability and transparency

0 S M Thangavelu & Mun-Heng T, ‘Bilateral ‘WTO-Plus’ Free Trade Agreements: The WTO Trade
Policy Review of Singapore 2004’ (2005) 28 World Eco 1211, 1213-1221
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in trade-related regulations and advances global standards to provide citizens,
investors, and companies stability. Additionally, the WTO is bound to provide least-

developed countries’ (LDCs) flexibility to assist them to conform to current rules.%

The Havana Charter (HC) which was assumed to determine the volume of the
ITO, suggested that improvements should be made to international trade arrangements
to eliminate all kinds of distortions to international trade like the price of commodities,
wage costs, etc. On the other hand, the WTO has no authority to control the value of
commodities, which is essentially due to ideological reasons because the WTO is
supposed to liberalize international trade and not regulate prices.®” However, one has
to understand that all the efforts to regulate the value of commodities for the last half-
century have disappointed except for oil, because of the technical challenges and the
actions of the U.S, this absence of regulation raises the volatility of commodity values
and is damaging to producers, especially in developing nations, and consumers in

general %8

1.2 WTO's Goals, Principles, and Tasks

WTO Agreement's preamble outlines the organization's fundamental principles
and policy objectives.®® The WTO's key goal is to liberalize international trade and
decrease the barriers in front of it; in this context, the WTO seeks to achieve several
objectives like the improvement of living standards, achievement of job growth;
economic output, and real interest rising, and expansion of global production and

commerce of services and goods.”

In addition, according to the WTO agreement, the organization has several
functions:"* Facilitating the execution, operation, and administration of WTO agreem-

ents is the WTQO's main purpose. Promoting the goals of WTO agreements is a core
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task of the organization, which takes up a significant amount of its time,’? provide a
forum for negotiation between member states of the WTO for current and future issues
is another function.”® Additionally, resolving international trade disputes,’ reviewing
national trade policies, and set mechanisms in this regard,’® through technical support
and training courses assist developing nations with trade policy difficulties;
collaborate with other international organizations to coordinate and harmonize global

economic policies such as the IMF and WB are functions of the WTO.

Additionally, there are several principles of the WTO. One of its principles is
trade without discrimination. International trade discrimination is prohibited by the
WTO,; in this regard, the organization provides some principles like the MFN principle
and NT Principle. MFN confirm that member states of the WTO do not discriminate
among their trading partners, and the NT principle means treating foreign traders and
citizens equally.”” Another principle is freedom in international trade. This principle
calls for increasing trade freedom in international markets based on the principle of

mutual reductions of customs fees among WTO member countries.’®

Predictability through binding and transparency also is another principle of the
WTO; the two-part transparency requirement is also a base of the WTO. The first
section is the burden placed on member states to release information or make it
accessible to the public all relevant regulations before implementation. The second
section is the requirement for members to provide notice of government action to the
WTO's members and to the organization itself.”® The WTO requires its members to

disclose their trade laws, to uphold and locate mechanisms that permit the scrutiny of

2 Gary P Sampson, The WTO and Sustainable Development (1st edn, United Nations University 2005)
269

3 Cholamhossein Farzandi, 'Evaluation of the Post-WTO Sustainability of the Pharmaceutical Industry
in Iran' (PhD, Cardiff University 2011) 11

4 M Matsushita and Others, The World Trade Organization: Law, Practice, and Policy (3rd edn,
Oxford University Press 2015) 127-128

> Don Moon, 'Governing the Court: Political Economy of the WTO Dispute Settlement System' (PhD,
University of Chicago 2002) 24-25

6 Article 111 (5) (Appendix A)

" '"Most-Favored-Nation Treatment' (UNCTAD Series on Issues in International Investment Agreeme-
nts 11 2010) 1; A D Mitchell, Legal Principles in WTO Disputes (1st edn, Cambridge University Press
2011) 39-43

 H Horn and P C Mavroidis, The WTO-Case Law of 2009 (Cambridge University Press 2011) 224-
234

9 M Matsushita, 'Basic Principles of the WTO and the Role of Competition Policy' (2004) 3 J Wor Inv
Tr 363, 368



31

administrative measures that affects trade, and to reply to demands for knowledge by

other WTO members, and inform the WTO of adjustments in trade strategies.®°

1.3 WTO Structure

Ministerial Conference (MC) is the main body of the WTO.8 The body brings
all parties of the WTO and consists of representatives of all these parties. Meetings are
held periodically once every two years and all matters covered by any multilateral
trade agreements may be decided by the MC, which all other bodies of the organization
must follow.®? Additionally, the Director-General, who oversees the organization's
secretariat, is chosen by the MC and defines his/her authorities, responsibilities, terms

of service, and the period of his/her tenure.

After the MC, General Council (GC) is the WTQO’s second legal body. The
Council usually takes the place of the MC formally when the MC is not in session.
According to the WTO Agreement, the GC usually convenes once every two years,
and all WTO Member states are represented on the GC.2* The GC is accountable for
the daily administration and activities of the WTO.2® Generally, the GC is accountable
for approving the budgetary plan and the monetary arrangements, and regulate suitable

arrangements for effective collaboration with other organizations.8®

WTO also has a body called DSB, which is very effective at resolving trade
conflicts amongst WTO members.®” The body aims to ensure that a positive solution
is found among the members of the organization.® In addition, there is a DSU
agreement on how to establish a DSB within the WTO.8® The DSB shall permanently

establish an appeals body, the Appellate Body, which is made up of seven permanent
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members, but only three of them serve in each case. °° Thus far, no Arab country has
become a member of the Appellate body, and this can be considered as a criticism
directed towards the organization and show the weakness of the Arab countries within
the WTO.%!

The TPRB as a WTO body has equivalent status to the GC, second only to the
MC, and can be deemed as a disguised GC.% TPRB unlike dispute resolution tools,
the consequences of trade policy revision have no compulsory effect.®® The TPRB
aims to contribute to increasing the assurance of all WTO participants through the
guidelines and clauses of the international trade agreements.*

The WTO agreement also stipulates the existence of a commission for Goods,
a commission for Services, and a commission for TRIPS, all of which will function

under the general supervision of the GC.%°

1.4 The WTO's Legal Basis

International organizations’ existence iS built on the agreement between a
group of nations, and this international agreement represents the elementary document
of the organization, not regard of its establishment, but also with respect to its
organization and specification of its competencies.® In other words, this agreement is
the primary and basic source of the international organization. The legal framework of
the organizations refers to several legal texts and rules that govern the activity of the
organization within its institutional framework and externally in its relations with the

rest of the international community, that is, all matters related to the organization such
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as its competencies, powers, sources of funding, and the provisions to which its

employees are subject.®’

The WTO is the only common regulatory structure for conducting commerce
relations within the framework of the Marrakesh Agreement. The agreement creating
the organization includes its organizational rules, defines its legal system, and defines
its terms of reference, objectives and the roles of its bodies.®® The WTO is a regular
forum for negotiating among sovereign states established according to traditional
international law.®® However, it also includes an advanced conflict resolution approach
that enables it a complementary organization, entrenched in modern international law.
By combining contemporary and traditional international law, the organization has

converted to a unique legal structure.®

The study will address two axes in this regard, the first is the sources and legal
character of the WTO, and the second part is the WTO’s role and the agreements
concluded within the WTO in international law.

1.4.1 WTO Sources and Legal Personality

WTO is a complex body and not all sources of the organization are equivalent
or are on the same legal basis, for example, all international law that is related to the
subject of a dispute can be applied by the WTO panel.'®! In this regard, can divide the
sources of the WTO into basic and not basic sources, Marrakesh Agreement is the
basic source of the organization included all the UR outcomes and any agreements
concluded post- Marrakesh that might emerge in the context of the WTO, and not basic
sources of WTO are acts of WTO bodies, the report of WTO’s DSB, principles of law,
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customary international law, the subsequent practice of the WTO, legal scholars, and,
ultimately, the negotiating archives.1%?

International agreements, Legal Scholars, etc., as mentioned are also sources
of international law. The WTO/DSB can refer to any source of international law and
apply them to a dispute.!?® Therefore, the WTO has an international personality, and

it can apply the rules of international law like any other organization.

WTO?’ legal Personality began at the moment that its establishment agreement
came into effect. The organization's founding agreement became effective in 1995,
and from this date, as an international institution, the WTO acquired legal identity. %4
As with any international legal entity, the organization oversees how to the process of
implementing its agreements as well as how the tasks and principles that were
established to achieve them are conducted.

The WTO has legal personality under its agreements, where each of its
members is granted immunities and privileges to exercise its functions. As such, as an

international legal person, the WTO can make a headquarters agreement. 1%

WTO is a body with worldwide legal personality. This means that it accepts
rights and assumes responsibilities and duties like any other international organization.
The WTO fully exercises its international legal personality; also, it has cooperated and
has relationships with other international organizations through its distinguished
activities; for example, the WTO will collaborate with WB and IMF to increase

uniformity in the formulation of comprehensive economic approach.'%

WTO Agreement, which specifies how relations should be established between
the WTO and other organizations, provided that in order to effectively collaborate with

other organizations that have obligations connected to the duties of the WTO, the GC

102 Bossche (n 8) 44

108 M N Shaw, International Law (6th edn, Cambridge University Press 2008) 69-109
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shall make the necessary preparations; also, the GC can make necessary preparations

for assistance and consultation with NGOs related to the affairs of the WTO.1%7

1.4.2 WTO Agreements and their Position in International Law

International law is relied on the basic structure of the independent nations
whose relations with each other constitute the heart of discipline.'® International law
and international organizations do not regulate only international transactions and
relations between states of a political nature, but rather promote and protect various
transnational societal interests, like making legal regulations to preserve the

environment, and human rights or protect prisoners and civilians during wars, etc.%

Additionally, there is also an aspect of international law that is interested in
strengthening the economic growth and removing obstructions to commerce. For
example, there is a series of agreements between countries to organize this aspect, such
as the GATT, Marrakech, PC, among others. Also, there are international organiz-
ations focused on international trade that are trying to remove the obstacles before it,

such as the WTO, Asian Trade Promotion Forum (ATPF), among others.

There are similarities among international law and the WTO. Subject to a few
carefully crafted criteria, WTO regulations permit its members to implement environ-
mental protection measures relating to commerce, and in the same manner, interna-

tional law has been seeking to protect the environment since a long period.**

The WTO regulates trade between member countries through agreements
concluded within the scope of the organization.!!! The agreements (as a base of
international trade law) concluded are part of the international law that relates to the

aspect of the economic growth. International trade law refers to the series of laws that
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facilitate cross border or international transactions that impact the provision of goods,
services, and cross-border investment between persons or companies located in

different countries.2

Along with governing interstate political relations, human rights safeguarding
and environment, international law also aims today to reconcile universal international
economic concerns and the exchange of benefits between states.''® While agreements
concluded within the WTO require nations to do exactly the opposite of what is
required by the sovereignty-based system stipulated in international law. Under a
system based on sovereignty, states aim to discriminate between the rights of citizens
and the rights of foreigners. By exhibiting a preference for citizens over foreigners,
states strive to pursue national interests, but within the scope of the WTO, giving
preference to national products over foreigner’s product is inconsistent with concept
of the free trade system on which WTO was established.!'* WTO agreements are often

described as contracts between members to exchange mutual benefits.**®

1.5 Accession to the WTO and Withdraw from it

There are three types of membership within the WTO, namely original
members, acceded members, and observer members. Any country that was a party to
the GATT enjoys original membership; its membership is considered original if it was
one of the countries that discussed the agreement and joined or one of the countries
that joined after that.*'® Accession must have been taken prior to the WTQO's founding.

About acceded members (membership through acceding), these are the
countries that applied to join the WTO after its establishment and that the organization

accepted their membership.*t’
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Concerning the observer members, the WTO agreement did not include any
clause or article related to the observer members; however, in practice, there are
currently 25 observer countries within the organization, including Irag, Iran, Libya,
Syria, Algeria, among others.!!® Observer members have right to attend conferences
and seminars held by the organization and trade negotiations without having the right
to vote. Observer participants are not mandatory to carry out the obligations that the

organization imposes on full members of the organization.®

Arab countries joined the WTO gradually, some of them joined since its
establishment, some after its establishment, and there are Arab countries constantly
seeking to join the organization, to benefit from it and the agreements concluded within
its scope, like Irag, Algeria, Sudan, among others. One of the obstacles facing the
countries that wish to join the organization is that they must convince the WTQO's
member nations that it is an important open market for their products because all
members have the right to object to the accession process, especially if it does not

serve their commercial interests.'?

Countries that want to become a party to the WTO must submit a request to
join the organization, then a working team is created by the WTO to review the
application, and the negotiation process begins. All WTO member states can be
members of the working group. The GC creates a team to verify the request, ultimately
the team submit the result to the GC for Admission.?! Accession negotiations take
place on two tracks; the first is bilateral meetings and the second is multilateral with
all WTO members.122

The question that arises here is what are the legal requirements for accession

to the WTO? All countries and customs areas that enjoy complete independence in
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managing their trade policies are eligible to join the WTO pursuant to the terms
outlined in the contract between it and WTO participants.1? For example, Irag, as a
country or an independent entity, submitted a request to join the WTO, and the

organization approved the request and started its procedures.

Moreover, a country that seeks to join must submit a schedule of tariff
concessions, provide a schedule of obligations to be followed in the services sector
and remove barriers to it, adhere to all agreements reached under the WTO framework,
and commit to implementing the transparency principle by informing the parties to the
WTO of the laws and orders issue concerning goods, services, tariffs, customs, IPRs,

among others.1?

The third step is the submission of a memorandum to the WTO that describes
all fields of the country's economic strategies.'?® This memorandum constitutes the
groundwork for discussions among the team and the applicant. When the team mem-
bers are satisfied with the draught reports (the protocol of entrance, and the obligation

to access the market) the reports are then submitted to the MC or GC for approval.*?®

The final terms of accession are then presented to the WTO body for a vote; if
two-thirds of the organization's present members approve its entry, then the applicant

country can join the WTO and sign the protocol.t?’

After being adopted by the GC, the candidate to accession is then able to sign
the package of entrance indicating that it admits the approved protocol of entrance.
The accepted bundle must be ratified by the applicant's parliament to accession, and it
is usually given three months to sign the accession protocol.*?® For example, in Iraq,
the parliament must ratify, by a two-thirds, any agreement entered into by the country

in the framework of negotiations as an attempt towards joining WTO. The Law on
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Treaty Conclusion of 2015 defines the legal status of treaties ratified by Iraq and
obliges it to comply with all international conventions, agreements, and protocols that
have been properly ratified.1?® When Iraq ratifies the WTO agreements, it will have
the status of applicable law.

Additionally, parties of the WTO have the option to withdraw from the
organization. '3 According to the WTO Agreement, a member has the option to
withdraw from the organization and all other agreements affiliated with it, and six
months after the Director General receives written notice of the withdrawal, it will

become effective.3!

Withdrawal from the WTO and its agreements will lead to the removal of the
right of the withdrawing party to all the privileges and preferential transactions that it
previously enjoyed, and on the other hand, the withdrawing member is exempt from
all its obligations, whether imposed on it by the provisions of the agreements
concluded within the organization’s scope or to which it is bound by in various fields
such as services, goods, IP, etc. However, there is a difference between withdrawal
from membership and termination of membership. We mentioned that withdrawal is a
matter in the hands of the state that submits the withdrawal request to the organization,
but membership ends with the loss of sovereignty and independence of a state, as in
the event of a state occupation by another state, or a state losing its legal personality

or sovereignty for any reason.'%

We believe that withdrawing from the WTO is very difficult for the joining
countries because when countries join the organization, many concessions are made,

such as amending their laws to conform to the rules of the organization and reducing

129 Article 17 of the Iraqi Treaty Conclusion Law No 35 (2015) states: ‘The commitment of the Republic
of Iraq to treaties concluded pursuant to the provisions of this law shall be subject to the approval of the
Parliament on the law of ratification of the treaty or the law of accession to it by a two-thirds of the
members of the Parliament if the subject of the agreement is Treaties establishing or joining regional
organizations’.
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customs, withdrawing from the organization also isolates countries from international

legal and economic development, ultimately causing them harm.

1.6 Arab Countries' Accession to the WTO

The reason for focusing on Arab countries to analyze their situation inside and
outside the WTO regarding international trade is that Iraq is like any other country in
the region. Its economic nature and situation is close to these Arab countries, especially
in terms of issuing raw materials and oil, so Iraq can benefit from their practical
experience, whether within the organization from the Arab nations that have joined the
organization or from the perspective of Arab observer countries. Also, these countries
in terms of language, religion, and culture are close to each other. Therefore, the study
will explain the position of the Arab WTO participant nations, and the status of the
Arab observer nations within the organization, and demonstrate coordination between
the Arab nations inside and outside the WTO.

Most of the Arab countries belong to the category of developing countries and
some of them belong to the LDCs such as Mauritania, Comoros, Djibouti, Yemen,
Somalia, and Sudan.®® Several Arab countries have joined the organization such as
KSA, Kuwait, Qatar, UAE, Egypt, among others and thus far, thirteen Arab countries
have joined the WTO, and eight others have observer status in the organization and

are in the process of joining including Irag, Algeria, Syria, Sudan among others.***

Initially, before the establishment of the WTO, there were 23 original
contracting parties in GATT, Syria, and Lebanon were the only Arab members of the
agreement. Nevertheless, they left the GATT.'® From the Arab nations, some of them
have been members of the WTO since its establishments, such as Bahrain, Morocco,
and Kuwait.**® They are considered the original members while there are other Arab

nations that acceded to the WTO following its establishment by applying for
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membership to the WTO and going through the process of accession such as Tunisia,
Mauritania, Djibouti, Egypt, Qatar, UAE, Jordan, Oman, KSA, and Yemen.**” With
the accession of KSA to the organization,®*® all of the Gulf Cooperation Council
nations completed WTO membership procedure, and number of members of the
organization reached 153.%° Thus, Iraq and Yemen became the only two countries in
the Arab Gulf that had not joined the WTO. With Yemen's accession, Irag remained
the only Gulf country outside the WTO, then with Iraq's accession, the entire Gulf
country will join the WTO. This gives the Gulf countries a stronger position and a Gulf
bloc whose influence on the organization is increasing and its voice reaches the world

more.

All Arab countries developed their laws upon joining the organization; for
example, the KSA made many reforms to its legal system as a result of joining the
organization.'*° Also, Jordan which joined the WTO in 2000, however, changed most
of its IP laws in 1999, the study will explain the changing Arab IP laws under the effect
of TRIPS in chapter I1. Therefore, the Arab countries that have observer status have to
develop and harmonize their laws with the laws of the organization like any other
acceded Arab country to the WTO.

Among the factors that push Arab nations to enter the WTO and the new global
economic order are the new international variables in the areas of trade, which will not
allow Arab countries to remain in isolation. In addition to the country's need for food
and non-food products, it also has services and development requirements.#! Owing
to the instability of the standard pricing ranges in the face of these rapid global

137 Tunisia, which became a participant of the WTO in 1995; Mauritania joined the WTO on 31 May
1995; Egypt acceded to the WTO on 30 June 1995; Qatar joined WTO in 1996; The UAE became party
of the WTO in 1996; Jordan also became WTO’s participant in 2000 at the Geneva Conference; Oman
joined the WTO and became a member of the organization after its establishment on 9 November 2000;
and KSA joined the WTO in 2005; and Yemen acceded to the WTO in 2014, it became the 160th
member.
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changes, the Arab countries found themselves opposed to these changes and joined the
WTO, but in a fragile way, because joining it was less dangerous than isolation.'*> The
Arab countries do not have the option to join or not join the WTO, which now includes
more than 160 countries and controls more than 98% of global trade.!** Also, the
survival of Arab countries or any other countries outside the organization or the
framework of agreements concluded within the organization has become almost
impossible because they will find ultimately themselves unable to secure trade

agreements and deal with other countries without being exposed to many obstacles.

In addition, there are Arab nations that are still not full WTO members and
have observer status such as Algeria, Iraq, Libya, Syria, Lebanon, and Sudan as
mentioned. Algeria applied to join the organization before Iraq and has thus far not
obtained membership in the organization. Algeria applied to join the organization a
year after its founding in March 1996 and carried out eleven meetings and tours with
the organization to discuss the accession process.*** Algeria is still waiting to join the

organization.

Regarding the Iragi accession procedure, the country has already gone through
a challenging situation of turmoil within the last four decades and has been devastated
by four successive long conflicts: the Iran-lIrag War (1980); Kuwait invasion (1990),
the occupation of Iraq in 2003 and post-2003 war against terrorism, as well as several
years of economic blockade and international economic sanctions.*® Following 2003,
the process of Irag joining the WTO started in order to reintegrate Irag into the
international economic system.#¢ On February 11, 2004, Iraq attained observer status
for the first time within the WTO. Iraq used its time as an observer to learn more about
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the WTO and in September 2004 Iraq applied for membership in the WTO.**” The
member states of the organization agreed to start negotiations with Iraq for final
membership on December 13, 2004, and the GC approved Iraqg's application in the
same year. After the formation of the working team, it met for the first time to discuss
and examine Iragi trade legislation and its compatibility with the principles of the
WTO in 2004. In September 2005, a document of accession was prepared by Iraqg that
included the Iragi trade policy.*® Then the organization appointed Colombia's ambass-
ador to the WTO (Claudia Uribe) to lead the team in charge of the Iragi accession
process on December 15, 2006. After that, the memorandum was studied and distri-
buted to the members by the organization’s secretariat. Questions and inquiries were
asked to Irag, and it responded in 2006. The first round of negotiating between the
team and Iraq was held in Geneva in 2007 to discuss Iraq’s application to accession.4®
During this meeting, Irag answered the inquiries of the WTO member nations'
questions about foreign trade policy, and they asked Irag to submit initial data on
agriculture, health and phytosanitary data, the barriers to trade, the legislative plan and
the information about IP within Iragi laws. The answers were provided by the Iraqgi
government in January 2008 and the legislative plan of Iraq was distributed by the
secretariat of the WTO to the member states. They determined April 2008 as the date
for the team’s second meeting. On 2 April 2008, the team examined the commercial

laws of Irag,*>°

and they encouraged Iraq’s speedy entry to the organization and stated
that it would aid in the nation's economic absorption into the world market.*>! After
halting negotiations for a long time, on 17 November 2017, Iraq held an informal
meeting with the working team about the procedures of Iragi entry to the WTO. After
a long period of dormancy, the meeting allowed the Iragi government and member
states to exchange their views on the steps that would be taken in the near term for

formal resumption.t® Since that time, Iraq has not met with the organization and has
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not taken any steps to complete the accession process, nor has it submitted any new
documents to persuade the organization to accept its applicate. We believe that there
are two reasons for this: the first is the unstable security situation in Iraqg, and the
second is the clear difference in the views of Iragi academics regarding Irag's joining
the WTO, as some supporters of the accession see it as the reason for Irag's
reintegration into the global economic arena. However, others oppose Iragi accession
to the organization and say that the economic situation in Iraq is not suitable for joining
the organization, because Iraq today is not an industrial country and has nothing to
export to the world except for oil, the value of which is not determined by the Iraq

government.t®3

Joining the WTO is not a panacea to Iraq's intellectual and economic property
problems. Indeed, similar Middle Eastern economies still face major problems even
after joining the WTO. This may be due to the low degree of economic development
and a low level of poverty, also, one of the challenges that raise the concerns of any
country that intends to join the organization is the issue of national sovereignty. Joining
the WTO will violate the state sovereignty due to the implementation of the organiz-
ation's trade policies, given that the organization will impose the abolition of some
national laws that are inconsistent with its policies, as well as impose penalties on
countries that deviate from these policies and goals by establishing a supranational

judicial system.1>*

Regarding the legislative plan in Irag, it has amended and issued multiple laws
to harmonize with the WTQO's agreements and works on updating a legislative plan for
Iragi laws includes the laws required by the organization. The draft laws of the
Ministry of Agriculture have been completed (laws for animal health and agricultural
quarantine) as well as (Public Health Law, Public Safety System, Food Security

System, and Plant Health Agreement) and the Ministry of Finance amended Customs
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Law No. 3 of 1984.%% Iraq has started to adopt various strategies to liberalize its trade
policy; in this regard, in 2003, Iraq issued a legislation on foreign investment that lets
100% ownership by foreigners in every areas of the economy, aside from the extraction
of oil and other minerals. Iraq also amended its IP laws, utilizing the laws of the UAE
and Jordan as examples, to make them compatible with international standards and the
standards of the WTQ.1%®

Among the difficulties that faced by the Arab nations is the marginalization of
their attitude inside the WTO, which can be described, on the one hand, by the
inadequate coordination among these countries within the organization. The member
states of the WTO have heavily relied on alliances to communicate, negotiate and
mobilize, and as a consequence, all LDCs and developing nations are now members
of multiple alliances that were formed according to sectoral, terrestrial, or other
criteria. On the other hand, Arab nations' inexperience in the field of trade has negative
consequences on their presence within the WTO and the multilateral negotiation
process. Also, Arab nations are not well-versed in the procedure of resolving trade
disputes due to the very low participation of Arab countries in the problem-resolution
procedures within the WTO.®7

With the entry of Iraqg, all the Gulf countries will become WTQ’s participant,
the number of Arab countries who are members will increase. Thus, coordination
between them will become necessary to strengthen their position within the
organization. The Arab countries should unify their position regarding the upcoming
meetings that will be held within the scope of the WTO, so that their voices and
demands are conveyed more to the organization, and in return, the organization will

treat them as one strong block.

1.7 Positive and Negative Consequences of WTO Membership
Joining WTO has positive and negative aspects in general. Among the
anticipated benefits of entering the WTO is that membership will enable the country

to be treated fairly without discrimination following its responsibilities and privileges
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as a participant of the organization. Hence, the acceded member is also allowed to

benefit from the multilateral trade rules.%®

The WTO agreements will allow its members that are exposed to cases of
dumping to take proper measures to confront this obstacle by imposing restrictions to
protect national products in the WTO member states, and these restrictions often
include imposing customs duties on goods associated with dumping, thus maintaining

the economy of the accession country and local producers.**®

Within the WTO, developed countries should give preferential treatment to
developing nations generally and LDCs specifically.®® To achieve this goal, countries
around the world are constantly striving to join the system of multilateral trading,
believing that compliance with the rules of the organization will cause the development

and deregulation of trade for the well-being of all.

All countries are equal, the rule of law replaces powers, all parties of the
organization must abide by the rules and agreements of the organization, the
agreements of WTO are negotiated by all participants, and all participants of the
organization, including the major power countries, are obligated to comply and abide
by them. 61

Despite all these positive aspects mentioned above, there are also some
negative aspects for the countries that join the WTO; for example, accession to the
organization puts the country's economy, and the commercial activity in particular, in
confrontation with global competitors that have more extensive experience (technical
and administrative), advanced technology, and the ability to access sources of
financing, all things that of the industries of developing countries are lacking.%?
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The WTO also requests that the acceded country reduce the rate of customs
tariffs on industrial products and imported materials during a certain period, and this

period may not be sufficient in many cases, especially for developing countries.1®3

With all these negatives, there are still some positives to the WTO that we
cannot ignore. It is known that the reason for many wars that have taken place around
the world is trade or economic. The existence of a peaceful legal solution within an
organization is one of the most prominent advantages that has prevented wars and

resorting to military means to solve commercial or economic problems.

1635 P Subedi, 'The Road from Doha: The Issues for the Development Round of the WTO and the
Future of International Trade' (2003) 52 Int'l & Comp LQ 425, 426- 441
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CHAPTER II
TRIPS and Arab Countries’ IP Laws

IP is a field of law or legal rights that protect or deal with property rights in
intangible things; the most common IPR protections are copyright for writings, patents
for inventions, and other industrial properties. 154 The financial value of the IP is the
economic rationale for protecting that property. Generating innovations to improve the
standards of life by protecting rights holders is another reason. IP can be defined as
inventions of the mind, and IPRs as legal rights that regulate the use of such
inventions.®® IP law governs the use, exploitation, and creation of creative work,
where the term IP includes a set of proprietary rights like patents, IDs, confidential
information, Gls, etc. There are various distinctions among these modes of IP, but they
all share one basic point: they all create the protection of property on intangible things

to the human mind like inventions, information, and ideas.16®

Therefore, national IP laws and international legislation (agreements)
pertaining to the regulation of IP supporting the advancement of mental and
technological innovations by protecting the rights of creators so that they can continue
their creativity without fears and ultimately benefit all humanity through the use and
consumption of their products. IP laws also have a contribute to the growth of the
national economy, which helps to bring income to a country of origin. IPR systems
turn public or unrestricted goods into private or restricted goods, and thus it is rare that
rights holders will exclude third parties from enjoying the protected goods.®” With the
growing global interest in IPR matters, scholars have commenced paying great

attention to the legal support of IPRs and their impact on the economy.68

164 p 5 Menell and Others, Intellectual Property in the New Technological Age, 2021 (Clause 8
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The study analyses the position of the national IP laws of the WTO-acceded
Arab nations to determine the degree to which these local legislations adhere with the
TRIPS and to clarify the amount to which those countries are involved with the subject
of IP. It should be remembered accession to the TRIPS means accession to several
international agreements that provide legal protection for IP, which is provided for by
the TRIPS. Member states must abide by the BC on copyright, the PC on Industrial
Goods, and IPIC on ICs. Therefore, Arab countries must take into consideration all
Provisions contained in the TRIPS and all international agreements stipulated therein.

2.1 IPR Safeguards in Arab Laws and TRIPS

Before the existence of the TRIPS, there were many international agreements
that provided international legal protection for IPRs, and the WIPO as an agency of
the UN administrated some of these conventions,'®® which was formally established in
1970 and was admitted as an organization to the UN on December 17, 1974.17° The
most prominent of which is the PC, which is dedicated to preserving industrial goods,
like IDs and models, trade names, patents, service marks, and trademarks, and among
the most important fundamental tenets of the convention is the NT principle.t”* Under
this principle concerning IP, in their national laws, members must ensure that they do

not give favorable treatment to citizens compared to its foreigners.’?

The BC, which was concluded three years after the PC, protects all types of
production pertaining to art and literature. WIPO administers both of the above-
mentioned conventions.>” It currently has the right to administer twenty-four multi-

lateral 1P agreements; however, it does not have a mechanism to enforce IPRs.*"*

189 PC on Industrial Property (1883); BC pertaining to Literary and Artistic Works (1886); Madrid
Agreement pertaining to the International Registration (1891); Rome Convention (1961); PCT (1970);
Strasbourg Agreement pertaining to the International Patent Classification (1971); Geneva Copyright
Convention (1971); and IPIC (1989)

170D J Halbert, 'The World Intellectual Property Organization: Past, Present and Future' (2007) 54 J
Copyright Soc'y USA 253, 261

171 See Art 2 (1) of PC

172 R J Gutowski, ‘The Marriage of Intellectual Property and International Trade in the TRIPs
Agreement: Strange Bedfellows or a Match Made in Heaven’ (1999) 47 Buff L Rev 713, 718

173 J H Reichman, ‘The TRIPS Agreement Comes of Age: Conflict or Cooperation with the Developing
Countries’ (2000) 32 Case W Res J Int'l L 441, 442-452

174 peter K Yu, 'The Middle Kingdom and the Intellectual Property World' (2011) 13 Or Rev Int'l L 209,
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Unlike the WTO, a weakness of the WIPO is the lack of dispute settlement
mechanisms to provide the best protection for IPRs on a global scale.'”™

Furthermore, a more advanced stage that took place on the international scene
and gave birth to a more comprehensive agreement for the care of IPR, namely the
TRIPS. The agreement affected the alter of local IP laws, including Arab countries that
have acceded to WTO or Arab countries that have not joined it but are in the
progression of joining it. Under the agreement’s effect they amend their IP laws or
pass new laws to make them conform with international norms, in particular the
standards contained in the TRIPS.

The study analyzes TRIPS and compares it with other international agreements
concluded to protect IPR on the one hand, and on the other hand, the study analyzes
the Arab countries' IP legislation and the impact of global treaties on them, especially
TRIPS.

2.1.1 TRIPS' IPR Protective

With the emergence of globalization and the concept of liberalism, the
prominence of IP increased, like other commercial rights. At the same time, the rights
of creators were subjected to many violations, such as imitation or counterfeiting of
their creations without their permission, and this led the benefits of the original owners
of those rights being harmed as well as the reputation of goods being damaged. Finding
legal protection for those rights from potential violations has become inevitable.*"®
Within the framework of the GATT, several rounds took place, and the UR was the
last round that occur within the framework of the GATT. The UR led to the generation
of a series of agreements, including the TRIPS that was signed in Marrakesh.!’” The
study will explain how the TRIPS was created, examine its influence and compare it

with other international agreements concluded to protect IPR.

175 Qlivier Cattaneo, 'The Interpretation of the TRIPS Agreement: Considerations for the WTO Panels
and Appellate Body' (2000) 3 J World Intell Prop 627, 664-665

176 G B Dinwoodie and Rochelle C D, 'TRIPS and the Dynamics of Intellectual Property Lawmaking'
(2004) 36 Case W Res J Int'l L 95, 104

17T Nguyen, Competition Law in Technology Transfer under the TRIPS Agreement: Implications for
Developing Countries (Edward Elgar 2010) 1-4
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2.1.1.1 The Birth of TRIPS

IPRs are among the most crucial trade issues, which is why many worldwide
conventions and organizations are interested in them. The absence of strong protection
of IPRs becomes an obstacle to technology development and technology transfer,
while also luring in foreign capital, and thus, the appropriate fortification of IP affects
the promotion of trade.'’® There is a strong connection between IP and trade or interna-
tional trade especially because IP violations, such as counterfeiting goods or piracy,
pose a trade barrier and reduce the legitimate access of goods to the market.!”® There
are several justifications to support the link between trade and IP; for example, IP
protection promotes technology transfer that may lead to growth in developing
countries, and IP protection will increase foreign investment and provide a suitable

environment for foreign investors.18°

In January 1987, the UR Negotiations Plan was approved. TRIPS was included
in the work program under the title ‘TRIPS, Including Counterfeit Goods’. The
negotiation plan paved the way for deliberations on IPR inside one of the 14
negotiating teams, the ‘Negotiating Group on TRIPS' chaired by the Swedish
Ambassador Lars Anell’.8! Initially, developing countries in the UR blocked progress
on the TRIPS and insisted that the WIPO provide a proper forum for IP protection.82
For this reason, one of the criticisms directed towards the TRIPS was the generation
of the agreement resulting from pressure from the strong economic countries on the

weak ones, even though these countries had equal sovereignty.*

Developing countries had long since given up opposing the TRIPS by the time
of the UR discussions. Backed by industry experts, the U.S, Japan, and EU, called the

“Triple Alliance’, played a crucial negotiating role.'® In Marrakesh, Ministers of

178 Cattaneo (n 175) 631

178 Carolyn Deere, The Implementation Game (1st edn, New York; Oxford University Press 2009) 67-
113

180 Congressional Research Service, 'Intellectual Property Rights and International Trade' (Library of
Congress 2020) 15-48

181 D Matthews, Globalizing Intellectual Property Rights: The TRIPS Agreement (Taylor & Francis
2013) 29
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183 p Drahos and John B, 'Intellectual Property, Corporate Strategy, Globalization: TRIPS in Context'
(2001) 20 Wis Int'l LJ 451, 451-452

184 Carlos M Correa, ‘Bilateralism in I Intellectual Property: Defeating the WTO System for Access to
Medicines’ (2004) 36 Case W Res J Int'l L 79, 84-85
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GATT with the participation of 114 countries met to complete the UR of Trade
Negotiations. They became signatories to the final document. The WTO members also
became parties to the TRIPS, in addition to 13 accords governing the exchange of
commodities and services, understanding on dispute settlement ...etc. Annex | C of
these agreements was the TRIPS, which was considered the first international effort to
address IPR issues within the WTO.18 The Agreement includes 73 articles and is split
into seven sections. The area of patents has the TRIPS' most comprehensive IPR

coverage.'8®

2.1.1.2 Evaluating TRIPS

TRIPS is a broad global agreement on IP. It sets standards for protection and
rules for the management and implementation of IPRs, also grants DSM.*” TRIPS is
one of the WTO system's key underpinnings. The protections of IPR at the
international level entered a new age through the TRIPS' conclusion. The agreement
places a responsibility on all WTO participants to ensure high levels of IPR
preservation and the agreement is enforceable by the WTO members through the
imposition of trade penalties.8 To monitor how the agreement is implemented by
WTO members, there is a council called the TRIPS Council, which is the permanent

body accountable for monitoring the agreement’s implementation by its members. 18

TRIPS was planned to end the era of universal IP management under the
umbrella of the WIPO because it is not sufficiently capable of protecting the interests
of industrialized nations. Therefore, a new era began in which competencies were
shared and protected. In the new age, the WTO would issue the basic rules governing
IP protection, the WIPO would play a secondary role in this area, and the task of
preserving IPRs would move to Geneva, which is where the WTO is headquartered.**
TRIPS was constructed on the legal foundation given by earlier WIPO accords,

185 Matthews (n 181) 7

18 A Evans, 'Taming the Counterfeit Dragon: The WTO, TRIPS, and Chinese Amendments to
Intellectual Property Laws' (2003) 31 Ga J Int'l & Comp L 587, 601

187 J H Reichman, ‘Compliance with the TRIPS: Introduction to a Scholarly Debate’ (1996) 29 Vand J
Transnat'l L 363, 366-367

188 E' M Abbott, The WTO TRIPS and Global Economic Development’ (1996) 72 Chi-Kent L Rev 385,
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including the PC and BC; however, TRIPS modernized and revised the WIPO-
administered agreements. Before the existence of the TRIPS, the global IP system was
incomplete because before the TRIPS, there was no mechanism in the international IP
system for settling disputes and rules to enforce those rights.!

Despite all these positives of the TRIPS, it has still faced several criticisms.
One of the criticisms facing the agreement is the neglect of the social and
environmental objectives of the WTO.2%2 The UN Development Program's report for
the years 1999 and 2000 described the TRIPS as being unfair as places obstacles in the

way of eradicating poverty and receiving technology.®®

The other criticism facing TRIPS is that it cares more about the economic
interests of countries and the owners of IPRs than health, education, and food.'®* In
this regard, the Sub-Committee on Human Rights in its resolution (No. 2000/7 and
2001/21) emphasized that TRIPS promotes the economic interests of IPR holders,
rather than realizing rights to health, education, and food. The committee saw human

rights as a secondary interest of the TRIPS.®

Additionally, TRIPS does not include adequate protection of Traditional
Knowledge (TK), TK is a product comprising elements characteristic of the traditional
artistic heritage maintained and developed by society, however, there is a reason why
TK is not protected by TRIPS. TRIPS protects IPR for a certain period, such as
protecting patents for twenty years, TK is usually older than that, so TRIPS treats this
knowledge as public domain.!®® According to the Doha Declaration, some IP rules can

use for specific kinds of TK such as crafts, expressions of folklore, and arts that are

191 B Binkert, "Why the Current Global Intellectual Property Framework under TRIPS is not Working'
(2006) 10 Intell Prop L Bull 143, 145
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commercially exploited. Furthermore, common law may be utilized to stop some TK
usage.; in addition to Gls, they can be used to establish the origin of varieties.'%’

IPRs can greatly encourage the distribution and acquisition of technical
knowledge, and cross-border technology transfer is carried out through three channels:
firstly, through international trade in goods, secondly through foreign investment, and
finally by licensing technologies and brands to unaffiliated companies, joint ventures,
and subsidiaries. The transmission of innovation through each channel count on the
national legal protection of IPRs in the first place.'®® Technology transfer and diffusion
is one of the TRIPS’s main goals, which seeks to attain, and requires industrialized
countries to transfer technology to less developed nations by providing incentives for
their companies to do s0.'*° Providing stronger protection by less developed countries
for IPRs will lead to more technology transfer to their countries, more national
innovation and cultural growth, and a faster way of bridging the technology gap

between them and industrialized countries.2%°

2.1.1.3 TRIPS and Others

The basic and principal international treaty for IPR protection now in the
international arena is TRIPS. For instance, the RC, the PC, the BC, and the IPIC treaty.
TRIPS extended beyond the limits of all these treaties, where IP protection is regulated
from different angles within a single agreement, and because it has a mechanism to
resolve disputes in the framework of the WTO, namely the DSM. In this sense, it

guarantees the IPR holders better than other global agreements.2%*

With the purpose of resolving or preventing disputes, TRIPS sets out the rule
of transparency as a first step and makes all members aware of the risks of not making
their national laws adhere to the terms of the agreement.?% Since the TRIPS Council

has the authority to invite members to present and discuss their laws about IPRs during
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periodic review devices and other advisory procedures, member states must thus

publish their IP laws and notify the TRIPS Council accordingly.

The creation and enforcement of IPR were governed by numerous international
treaties before TRIPS, and the WIPO administered many of these treaties, including
the PC, the Madrid Convention and Protocol, the PCT, and the BC. However, they did
not have the power to impose an obligatory settlement on the parties to the conflict.?%3
This means that the aggrieved member of the WTO may call the formation of a panel

if another member of the organization has violated any of the provisions of the TRIPS.

TRIPS differs from its predecessors related to the protection of IPRs, in that it
sets the procedural rules necessary for the enforcement of IPRs besides substantive
rules; there is a set of administrative procedures, criminal and civil penalties in the

agreement that parties of the WTO must include in their national laws.?%

Additionally, to enhance the capacity and legitimacy of the WTO, the WTO
may build strong and strategic relations with other international organizations, such as
coordination and cooperation with the WHO or WIPO. For example, it can consult
with the WIPO on the dispute settlement mechanism in an IP issue, or with the WHO
when a matter related to public health or exceptions to pharmaceutical patents arises.?%
For example, within TRIPS, regarding methods of dispute resolution, TRIPS Council,
must provide the assistance requested by the members, and the agreement also
stipulates that the Council is free to consult with and glean knowledge from any
resource, involving the WIPO.?% In addition, according to the WTO/DSU, the Panel
is allowed to request advice or details from anybody or any organization it deems
appropriate.?’” For instance, in the case among the U.S against Thailand that occurred
in 1989, the U.S requested a consultation with Thailand on internal taxes on cigarettes
and restrictions on the import of cigarettes. After the consultation between them was

208 Jan J Kaufman, 'Impact of GATT-TRIPS on Trademark Rights' (2003) 5 Int'l Intell Prop L & Poly
5-13,5-3
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unsuccessful in 1990, the UN requested that a panel be established. Thailand
announced that the measures had been taken to safeguard the public's health, and the
panel consulted with experts from the WHO to determine whether the actions taken by

Thailand were in fact needful in this regard.?®

2.1.2 The IPR Protection in the Laws of Arab Countries

The Arab countries made great efforts in the late twentieth century for
providing greater IPR protection in order to conform their national legislation with the
international standards, especially the standards contained in the TRIPS. In this
section, the study will discuss the Arab IP legislations and the impression of the TRIPS

on them.

2.1.2.1 Arab IP laws

Over the course of four centuries, the Ottoman Empire ruled many Arab
countries, and thus Ottoman laws ruled the region for a long time, which took the form
of Islamic Sharia laws, and the Ottomans issued the Copyright Law in 1910, and this
law ruled all the Arab countries that were living under the control of the Ottomans.
But in the early 20th century, and especially after the First World War, the Ottoman
Empire gradually fell and at the beginning of the twentieth century, Egypt, Kuwait,

Iraq, among others turned into a British protectorate.?%

Some Arab countries remained committed to implementing the Ottoman IP
law, for instance, in Iraq; the Ottoman copyright law was in force until 1971.2° And
in Jordan, the law was in force until 1992, unlike Turkiye which replaced the Ottoman
copyright law by a new law in 1951.2! This means that after the end of Ottoman rule
in the region, the influence of their laws remained. After the independence, Iraq passed
several laws from the 1950s to the 1970s to protect IPR. But because of Irag's wars
with neighboring countries, and economic sanctions imposed on it, Iraq stopped its

international activities, so Irag will not issue any IP law from the 1980 until 2003 and

208 The United States V Thailand: Thailand-Restrictions on Importation of and Internal Taxes on
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downfall the previous regime, unlike acceded Arab countries to WTO. For example,
Egypt, which continued its international activities and kept pace with international
developments and became a member from the WTO in 1995, and IP law was passed
in line with the TRIPS in 2002, which regulates all types of 1P.?'? In addition, among
Arab countries, the UAE also joined the WTO in 1996, and the UAE benefited from
the transitional period like Egypt. Therefore, a copyright, trademark, and a patent law
were issued in 2002 after its accession to the trade organization?'® and joined the BC
in 2004.2%4

Additionally, along with Egypt and the UAE, Kuwait, Bahrain, Qatar,
Morocco, and Tunisia, they joined the organization early and benefited from the
technical assistance and transitional periods that the agreement gives to developing
countries.?*® Furthermore for Jordan, in order to join the WTO, it has gradually modif-
ied IP laws, and IP laws in Jordan, unlike Egypt, are not regulated in one law, but
Jordan has organized IP in multiple laws. In this regard, Jordan issued the Trademarks
Law in 1999,2%6 and joined the BC and PC in 1999.2} Jordan continued to amend and
issue IP laws even after its accession to the WTO in 2000. In this regard, Jordan
amended the patent law with a new law in 2007.2*8 At the international level, Jordan
ratified the WIPO Internet agreement in 2004.2°

Another example besides Jordan is KSA, which joined the WTO in 2005; KSA
joined the PC in 2004, the year prior to its accession to the organization. KSA passed
the Trademark Law in 2002, the Copyright in 2003, and the Patent in 2004.22° KSA
and Jordan, unlike Egypt, Bahrain, Qatar, Kuwait, and the UAE, do not benefit from
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the transition period granted by TRIPS to the developing nations. As well, the Oman,
which joined the WTO in 2000, did not benefit from the transitional period like KSA
and Jordan.??! This means that the Arab countries that were late in joining the WTO
must comply their national laws with the rules stipulated in the agreements concluded
within the organization prior to their WTO membership. This statement also applies
to the other Arab countries that they have observer status within the WTO and waiting

to join it.

International agreements also affected Arab countries with regard to IP because
they believed it would help boost their economy, for example, before signing TRIPS,
most Arab countries joined the PC, Egypt joined in 1951, Mauritania in 1965, and
Algeria in 1966, Jordan in 1972, then Iraq in 1976.2% This leads to the issuance of
multiple legislations related to IP throughout the Arab countries. Some Arab countries
have quickly participated in and signed many international agreements and
organizations on IP, especially after the establishment of WIPO. For example, Egypt
became members of WIPO in 1975 and Iraq in 1976.223

2.1.2.2 Impact of the TRIPS on Arab IP laws

TRIPS was drafted by the industrially advanced countries, which consider
themselves a source of technology and knowledge and impose it on the countries of
the world including Arab countries, their argument is that the agreement will help raise
their economy and transfer knowledge to their countries. The agreement set a mini-
mum standard for all countries around the world, including Arab countries that have
acceded or want to join the WTO. Therefore, all Arab countries that parties of the
WTO or wishing to join it must adhere to these standards as a minimum when

amending or issuing national legislation pertaining to IPR protection.??

221 Sohaila Jmuh, ‘IPRs Agreement’s Impact on Arab Economy and Trade Relationships Trends
(Jordanian-American)’ (2017) 17 Ac for Soc and Hu St 102, 105 (In Arabic) Skl 3 sis 480 cdligas 7 gon
4,83 (TRIPS) bl )all SV 17 (2017) (RS ¥4 ,31) 4l cliall o) 5 oyl LBy e W il
105 <102 dxluwiy) 5 dsclainy)

222 United Nations, 'Booklet on Intellectual Property for Fostering Innovation in the Arab Region' (UN
2020) 5-7

223 ‘Member states’ <https://www.wipo.int/members/en/#5> accessed December 16, 2022

224 A Slade, 'The Objectives and Principles of the WTO TRIPS Agreement: A Detailed Anatomy' (2016)
53 Osgoode Hall L J 948, 956-957



59

To improve the economic and living of its citizens and for the purpose of
facilitating their accession to the WTO, Arab legal systems have undergone an
unparalleled wave of legislative revisions. IP legislation has been at the heart of these
revisions. So far 13 Arab countries have joined the WTO, and 8 Arab nations have
observer status, all of these countries have amended and issued IP legislation in line
with TRIPS’s standards, this illustrates the effects of the TRIPS on the internal

legislation of Arab countries.

In addition, as mentioned the agreement gives transitional period to countries
according to their development, and all of the Arab nations are assorted as developing
or LDCs. However, some Arab acceded countries have not taken the transition period
to comply their IP laws with TRIPS such as Jordan, Oman, KSA, and Yemen.??® By
comparison with this, the Arab countries that have not yet joined the organization so
far or have observer status, very likely will not benefit from this transitional period

granted by the TRIPS upon joining because of their delay in joining the WTO.

Arab countries raised the level of IP protection, accepted international
standards for IPR protection, and concluded bilateral and multilateral agreements
without in-depth study. The developed countries used those agreements similar to their
internal legislation to oblige the countries of the world including Arab countries to
adopt them in their internal legislation.??® Binding Arab countries to these standards
without adequate consideration of the phase of IPR preserving proportional to their
stage of growth in regard to their local innovative capabilities and their industrial and
technical foundation and the Arab countries have no role in setting these standards.

In addition, as mentioned above, within the WTO, a TRIPS Council has been
established whose task is to observe the operation of the agreement. Where each
member must make available to the TRIPS Council, upon request by the Council,
copies of IP laws, administrative rulings, judicial decisions, and regulations. The

council reviews all these laws and judicial rulings and can ask questions about them to

225 Kennedy Matthew, ‘When Will the Protocol Amending the TRIPS Agreement Enter into Force?’
(2010) 13 J Int Eco L 459, 460-465
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its members.??” Through this review, the council can identify any deficiencies and ask
the member to resolve these deficiencies within a specified period.??® Therefore, the
council can ask any Arab country to change its legislation to meet WTO requirements,
and this affects the independence of the legislature in enacting laws, it could be

considered an interference with state sovereignty and the law of those states.

Additionally, the one which went further than the TRIPS was TRIPS Plus
which resulted in developing countries facing increasing pressure to meet higher
standards of IP protection in their national laws.??° For example, Jordan quickly joined
the WTO by comparing it with other members, and one of the reasons for Jordan's
rapid acceptance by the WTO was the compliance of Jordanian IP laws with TRIPS
Plus. For instance, Jordan promised the Working Group that it would implement the
TRIPS upon its accession without using the transitional period afforded by the WTO
to the developing countries, and Oman also declined the transitional period when it
joined.?® At the same time, Jordan was asked, within a period ranging from 5 to 7
years, to join several international agreements on IP except for the TRIPS, such as the
Madrid, Rome, and PCT Treaties, and Jordan accepted this request.?! In the Doha
Declaration’'s last years, developing nations were pressured to put in place stricter laws
and put more requirements for patents, and more restrictions to become aligned with
the TRIPS, which was called TRIPS Plus.?*?

2.2 Regulation of IP under the TRIPS and Arab Laws

TRIPS regulates all types of IP (Which are eight types).?3®* However all of them
belong to one family, which is the family of IP, and their common point is that they
all are the result of rational thinking and creativity, but there is also a difference in
their nature and function. Arab countries also organized all these types of IP found in
the TRIPS, but the majority of Arab countries organized each type of IP unlike TRIPS

227 Matsushita, The World Trade (n 74) 633- 641

228 '\WTO | TRIPS Council Regular Meetings' (Wto.org, 2021) <https://www.wto.org/english/tratop_e/
trips_e/intel6_e.htm> accessed 12 August 2021

229 ] Malbon and Charles L, Interpreting and Implementing the TRIPS Agreement (Edward Elgar 2008)
71

230 E| Said, 'The Accession of Arab (n 21) 66-67

231 ibid

232 Deere (n 179) 68-122

233 TRIPS Agreement regulates eight types of IPRs which are: Trademark, Copyright, Related Rights
Gls, Patents, IDs, Undisclosed Information, and ICs, there are also overlaps between them, for instance,
a computer program can be patentable, however, protected within copyright.
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in an independent law, such as KSA, UAE, Irag, Kuwait, Jordan, among others, and
there is an Arab country that organized all types of IP like TRIPS in one law such as
Egypt. The study will explain the legal position of TRIPS and Arab IP laws on each
of these types as follows:

2.2.1 Copyright and Related Rights

The term "copyright™ back to privileges accorded to makers of creative and
literary works, and these rights constitute a major of IPRs including the preservation
of innovative works in literature such as books, poems, or computer programs,
databases, and musical works like musical notes, as well as painting, sculpture, maps,

photographs, and audiovisual works such as movies and videos.?*

Copyright, as one of the types of IP, protects literary, graphic, musical, or other
artistic aspects in which the author shows intellectual concepts. Originality is the main
concept of Copyright, and it can be extended to tangible forms such as literary works,
mimes, dramas, choreography, cinematograph films, graphics, graphic works,
sculpture, audiovisual works, motion pictures, architectural works, musical works, and

computer programs as well.?®

TRIPS does not define copyrights, but rather refers to terms related to the
author, work, innovation, or collective work to the provisions of the BC of 1886 for
the protection of IP, which was amended in 1979.2%¢ BC became part of the TRIPS, so
when any Arab country joins the WTO, it will automatically adhere to the articles of
the BC under the TRIPS.%’ This means that all Arab nations that have a WTO
membership are bound by the articles of the BC enshrined in the TRIPS, even if they

are not members of the BC.

By referring to the Arab IP laws and BC as international law, it can be observed

that copyright is split into two sections: financial and ethical rights, the first one

234 Bashar H Malkawi, ‘Jordan and the World Trading System a Case Study for Arab Countries' (PhD,
Faculty of the Washington College of Law of American University 2005) 195-198

235 Matsushita, The World Trade (n 74) 635-640

2% Xijaorong Wang, 'International Copyright and Developing Countries the Impact of the TRIPS'
(Master of Laws, McGill University 2004) 52-53

237 Arti 9 (1) (Appendix B)
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includes the reproduction, translation, broadcasting, right of public recitation,
modification, cinematic rights, and tracing. With respect to moral or ethical rights, it
consists of the inventors right in attributing his work to him, disclose the effort, respect
and preserve the work from any distortion, enabling to make subsequent alterations,

and to removing it from circulation.?*®

Pertaining to ethical rights in contrast to the BC, these rights are excluded from
TRIPS.?® TRIPS’ participants bear no responsibility concerning the ethical rights
provided for in the BC.?*® TRIPS is more concerned with the commercial aspects than
the ethical aspects of copyright, as evidenced by the fact that there is no provision in
the agreement concerning ethical rights. We can consider that as a serious criticism of
the TRIPS.

Before the TRIPS, several international agreements protected and regulated
literary and artistic property in the field of copyright.?** However, what differentiates
the TRIPS from other international agreements is that it obligates parties to set a
standard for IP preserving, and there is a dispute resolution body whose decisions are
binding. In addition, according to the TRIPS, computer programs must also protect
under the BC as literary works, the provisions of the BC regarding literary works

would similarly apply to them.?4?

The duration of protection under the BC, which was integrated into the TRIPS,
is the remainder of the author's lifetime and 50 years.?*® Additionally, the protection
term in the majority of Arab nations extended for 50 years and the writer's lifetime;

for example, according to the UAE law the rights of the author protect the duration of

238 Hamid M Ali, Legal Protection of IPR within the Framework of the WTO (1st edn, National Center
for Legal Publications 2011) 59 (In Arabic) delia jUal 8 4, Sall ASLall (3 8ad 45 66l Aleadl (e dena ea
59 (2011 A 58l ol laad o sl 38 all ¢ 5V danda) cgallall 5 )lal

239 Art 6bis (1) of the BC states: ‘The writer is entitled to claim ownership of the work and to protest
any alterations’.

240 Art 9 (1) (Appendix B)

241 BC (1971); Universal Copyright Treaty (1971); Treaty on the International Registration of
Audiovisual Works concluded at Geneva in 1989; and Madrid Convention (1979)

242 Art 10 (1) (Appendix B)

283 Art 7 (1) of the BC states: ‘The duration of the protection shall be throughout the author's lifetime
and for fifty years following his passing’.
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his or her life and fifty years.?** Other Arab nations' legislation also contained the same

passage such as Bahrain, Qatar, the Syrian Arab Republic, and Egypt.?*®

Pursuant to the TRIPS concerning cinematographic works, films, or computer
programs, authors must at least allow or disallow the commercial rental of new pieces
and reproductions of their materials to the public; The BC's provisions do not grant

these renting rights.24®

Copyright infringement happens when a person unintentionally or intentionally
copies the work of another or uses it without payment or permission, such as selling
or importing pirated books.?*” In 1999, the EC filed the first case before the panel
against the U.S, claiming that U.S Copyright legislation broke the TRIPS and some
provisions included in the BC.?*® The case is important, not only because it was the
first decision of the WTO panel including copyright problems, but also because it
relates to the essential provision of the TRIPS, and will therefore have wide

implications for rights owners.?4

The provisions of the BC also allow parties to use exceptions on the author's
exclusive rights for certain acts of exploitation, the convention allows unrestricted use
of copyrighted works for a number of specific reasons such as education and

quotations.?>°

In addition, the BC permits the use of involuntary licenses in certain instances
as stated in Article 11bis, which allows the authorities in the member country to use

244 A1t 20 (1) of the UAE Law on Copyright and Related Rights No 7 (2002) states: ‘In accordance with
this rule, the author's economic rights must be upheld for 50 years starting on the first day of the year
after his or her passing’.

245 See Art 160 of the Egyptian IPRs Law No 82 (2002); Art 37 of the Bahrain Copyright and Relating
Rights Law No 22 (2006); Art 15 of the Qatar Copyright and Relating Rights Protection Law No 7
(2002); and Article 22 of the Syria Copyright and Relating Rights Protection Law No 62 (2013).

246 Art 11 (Appendix B)

247 Niharika Behl, 'Social Media and IPR Issues' (2019) 9 GNLU JL Dev & Pol 119, 120

248 EC v United States - Section 110 (5) of the US Copyright Ac-“, [2001] award of the arbitrator,
WT/DS 160/12 (award of the arbitrator)

249 H Christakos, ‘WTO Panel Report on Section 110 (5) of the US Copyright Act’ (2002) 17 Berkeley
Tech LJ 595, 595-596

250 Art 10 (1) of the Berne Convention states: ‘It shall be permissible to make quotations from a work
which has already been lawfully made available to the public, provided that their making is compatible
with fair practice, and their extent does not exceed that justified by the purpose, including quotations
from newspaper articles and periodicals in the form of press summaries’.
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these involuntary licenses with regard to the transmission of broadcasting works for
public consumption or with regard to the broadcast of works.?! Article 11bis apply to
the recording of musical works as stipulated in Article 13 of the BC, and require a fair
reward for the right owner.?? For example, in the EU cases and the third parties was
Brazil; Canada; Switzerland, Japan; Australia; against the U.S copyright law, which
permits radio and television music to be played in public spaces under certain
conditions as a business exemption with no the right owner’s permission and payment
of a royalty. The European Communities (EC) declared that U.S law is inconsistent
with the TRIPS (article 9), which requires member states of the WTO to make their
laws compliant with the BC (Articles 1 to 21). EC demanded the formation of a Panel,
which found that the trade exemption that came from U.S law did not align with TRIPS

standards and was incompatible with the BC.22

Concerning folkloric works, which are those that are unpublished and in which
the author’s identity is unknown and transmitted from one generation to another, such
as tales, legends, and religious rituals,?>* We believe that the TRIPS should provide
legal protection to folklore; however, a step of BC that is considered good is Article
15, which states that the legislature of countries have the power to determine the
competent authority on behalf of the author to defend those works in which the author's
identity is unknown.?® The convention left to the freedom of the member countries to
determine competent authority to defend folklore. For example, according to Jordanian
copyright law, the Minister of Culture is responsible for defending folklore.?>®

251 Art 11bis (1) of the Berne Convention states: ‘Authors of literary and artistic works shall enjoy the
exclusive right of authorizing’.

252 Art 13 (1) of the Berne Convention States: ‘Each country of the Union may impose for itself
reservations and conditions on the exclusive right granted to the author of the musical work and to the
author of any words, which the latter has previously authorized to be recorded together with the musical
work, authorizing the phonogram of that musical work, with such words, if any; But all these
reservations and conditions apply only in the countries that have imposed them and may not in any
circumstances prejudice the rights of these authors to a fair remuneration’.

28 European Communities v United States’ Section 110(5) of US Copyright Act [2000] WTO Dispute
Settlement Body, WT/DS160/24/Add192 (WTO Dispute Settlement Body)

25 Wager Hannu, "Biodiversity, Traditional Knowledge and Folklore: Work on Related IP Matters in
the WTO” (2008) 3 Intercultural Hum Rts L Rev 215, 224-227

255 Art 15 (4) (a) of the Berne Convention states: ‘In the case of unpublished works where the identity
of the author is unknown, but where there is every ground to presume that he is a national of a country
of the Union, it shall be a matter for legislation in that country to designate the competent authority’.
2% Art 7 © of the Jordanian Copyright Law No 8 (2005) states: ‘Works that have devolved into the
public domain, and national folklore is considered public domain for the purposes of this article,
provided that the Minister exercises the author’s rights in relation to these works in the face of distortion,
modification, or damage to cultural interests’.
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Regarding related rights to copyright, before the TRIPS, several international
agreements protected the related rights to copyright,?’ There are rights that are
referred to as related rights to copyright through which protection is granted to
performers, sound recording producers and broadcasting organizations that help
innovators deliver their message to the public and publish their work.2%® Concerning
the duration of protection, according to the TRIPS, the duration of producers of
phonograms' protection and performers is fifty years, this is computed from the end of
the year in which the performance fixation was established, and for broadcasting, the
protection period is 20 years, also calculated from the end of the year in which the
broadcast was produced.?®® However, there are Arab countries that have exceeded the
limits of the TRIPS, for example, Oman promised upon joining the WTO will be made
TRIPS Plus and will provide protection for producers for more than fifty years.?° This
means that some Arab nations, to simplify their accession to the WTO, have committed
to more than what is required by the rules contained in the TRIPS. In this regard, Oman
provides ninety-five years as the protection period for sound producers. 2!
Additionally, there are Arab countries that have adhered to this legal period stipulated
in the TRIPS; for example, the rights of sound recording producers are protected under
Egyptian IP Law for fifty years from the date of recording or publication.?6? Also
grants twenty years of protection to broadcasting organizations, which begins on the
date of the first broadcast.?5®* We think providing ninety five years for protecting sound
producers from Omani law is a very long period, and the Omani legislature can amend

it and reduce it to at least sixty years in order to be in harmony with reality,

257 Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations, concluded in Rome (1961); The Convention for the Protection of Producers of
Phonograms against Unauthorized Duplication of their Phonograms, concluded at Geneva in 1970;
Convention relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite
concluded at Brussels (1974); WIPO Performances and Phonograms Treaty (1996).

258 \Meir P Pugatch, 'The International Regulation of IPRSs in a TRIPS and TRIPS-Plus World' (2005)
6 J World Investment & Trade 431, 459-460

29 Art 14 (5) (Appendix B)

260 £ Said, 'The Accession (n 21) 68

261 Art 32 of the Oman Law No 65 (2008) on copyright and neighboring rights states: ‘For 95 years, the
producers of sound recordings will have their financial rights guaranteed’.

262 Art 670f the Egyptian Intellectual Property Law No 82 (2002) states: ‘Producers of sound recordings
shall enjoy an exclusive economic right to exploit their recordings, as stipulated in Article 157, for a
period of 50 years calculated from the date on which the recording was made or made public, whichever
comes first, within the limits provided for in this Law’.

263 Art 68 of the Egyptian IP Law states: ‘Broadcasting organizations shall enjoy an exclusive economic
right to exploit their programs, for a period of 20 years calculated from the date on which the program
was broadcast for the first time’.
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international norms, and with other laws in Arab countries, such as Egyptian law as

mentioned.

The RC, which is dedicated to the protection of the phonogram producers' and
performers' legal rights to fair compensation for the commercial broadcasting of the
recording, was optional in the RC. However, it became mandatory in the TRIPS
according to Article 14.2%4 TRIPS exceeded the limits of the RC by granting the right
to rent to phonograms producers and performers or any other rights in recording, in
addition to making the protection term for performers and phonograms producers fifty
years calculated at the end of the calendar year in which the fixation of the performance
or broadcast took place as mentioned above, instead of the minimum period of twenty

years stipulated as the general rule of the RC.%6°

There is also a difference between the TRIPS and the RC on the naming of
neighboring or relating rights, such that the RC does not include the (neighboring or
relating rights) title, the RC does not use the title of related rights but the TRIPS in
section one of part two mentions the title of copyright and neighboring rights. Also,
before joining the WTO, the laws of many Arab countries were devoid of the
protection of neighboring rights, but as a condition of accession or adherence to the
provisions and laws of the organization, the Arab countries amended their copyright
and the name of the laws became the copyright and neighboring rights, such as the
UAE, Oman, Bahrain, Tunisia, Qatar, and Egypt.2%®

264 Art 14 (3) of the TRIPS Agreement states: ‘Broadcasting organizations shall have the right to prohibit
the following acts when undertaken without their authorization: the fixation, the reproduction of
fixations, and the rebroadcasting by wireless means of broadcasts, as well as the communication to the
public of television broadcasts of the same’.

265 Art 14 of the Rome Convention (1961) states: ‘The term of protection to be granted under this
Convention shall last at least until the end of a period of twenty years computed from the end of the
year in which: (a) the fixation was made—for phonograms and for performances incorporated therein’.
266 Bahrain amended Copyright Law No 10 of 1993 and became the law of the protection of copyright
and related rights No 22 (2006); UAE amended law on the protection of copyright and intellectual works
No 40 of 1992 with federal law No 7 (2002) under the name law on the protection of copyright and
neighboring rights; and Egyptian intellectual property protection law No 82 (2002) includes a separate
section related to the protection of copyright and related rights; Oman Law No 65 (2008) on copyright
and neighboring rights.
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2.2.2 Trademarks and Gls

Trademark law protects marketing knowledge like names, logos, symbols,
colors, letters, and every combination of these items, where branding helps the public
distinguish a company's products from others.?6” When a customer sees the associated
colors, image, and words, such as KFC, they expect to eat a distinct product from a
distinct company with a distinct flavor. KFC symbols were created in the thoughts of
customers in the expectation of quality for a particular product, and for this purpose,
no other corporation is authorized to use KFC's words, logos, devices, and symbols.
Therefore, the law must protect the consumer and the brand owner together. The
consumer has the right to make sure that they get what they imagine they are buying
and it is not an imitation, while the brand owner also has the right to protection from
imitations that may not be as good as their products and which may push the public to

buy less of their products and ultimately think less about the brand.?%8

Arab nations who have joined the WTO since its founding have revised their
IP laws, notably their trademark laws, to align with the TRIPS. The Arab countries
that joined the WTO late or after a long time of its establishment have also amended
their laws related to trademarks or Gls before joining the organization to speed up the
process of their WTO admission. Additionally, Arab countries wishing to join the
WTO must align their trademark laws with TRIPS before joining the organization. The
developed countries during the Uruguay negotiations tried to persuade the world's
nations, including the Arab countries, that the issuance of trademark law that provides
strong protection for the trademark stimulates their economic growth, 2 but in
practice, we see that the trademark law in the Arab countries serves the trademark

owners, and most of whom are foreigners or affiliated with developed countries.

Along with the PC's rules, TRIPS regulates trademarks through seven articles
from Articles 15 to 21. Through its provisions, the agreement sets a minimum level

for the protection of trademarks and obliges its members to set this level at least in

267 Meir P Pugatch, 'The International Political Economy of Intellectual Property Rights: The TRIPS
Agreement and the Advanced Pharmaceutical Industry in Europe' (PhD, University of London - London
School of Economics and Political Science 2002) 55-56

268 Zenobia Ismail and Tashil Fakir, 'Trademarks or Trade Barriers’ (2004) 31 Int J of Soc Eco 173, 176
29 F Addor and A Grazioli, ‘Geographical Indications beyond Wines and Spirits: A Roadmap for a
better Protection for Geographical Indications in the WTO/TRIPS Agreement’ (2002) 5 J World Intell
Prop 865, 883-887
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their domestic legislation for the protection of trademarks, Arab acceded countries to
WTO also must abide by these standards. Before the TRIPS came into force, several
agreements were in place to protect trademarks.?’® Unlike the PC, which did not
contain any definition for a trademark, TRIPS provided a definition and a unified
collection of standards.?”* According to the TRIPS, a trademark is a mark that is able
to identify goods or services, and the member nations are entitled to reject register
marks that lack inherent discrimination. Additionally, the agreement allows member

states to demand as a requirement for registration that signs be visually tangible.?"

There are Arab countries that benefited from this text of the TRIPS for
example, the Jordanian Trademark Law provided that any visually perceptible sign can
be used as a trademark for distinguishing goods or services.?”® The Egyptian IP Law
states that in all cases, the trademark must be visually perceptible.?’* Qatar Trademarks
Law also, stipulates that a trademark is any sign that is visually perceptible.?” In
addition, according to the KSA Trademark Law, signs must be recognized by sight.?’®
The Yemeni trademark law also has the same position as the KSA law, according to
the Yemeni law; the trademark must be visible to the eye.?’” However, some Arab
nations permit the registration of some kinds of audible and visual signals, including
sound, fragrance, and music for example, according to the Bahraini trademark law, a

sound or smell sign can be deemed as a trademark.?’® Morocco's trademark law also

210 Protocol Relating to the Madrid Agreement concerning the International Registration of Marks
concluded in 1891 and the Protocol relating to that Agreement, concluded in 1989 (as amended on
November 12, 2007); Nice Agreement concerning the International Classification of Goods and
Services for the Purposes of the Registration of Marks (1957) revised at Stockholm in 1967 and at
Geneva in 1977, and amended in 1979; Vienna International Classification of the Figurative Elements
of Marks concluded in 1973 amended in 1985; and Trademark Law Treaty (TLT) Geneva (1994).

211 Kaufman (n 203) 5-3 - 5-4

212 Art 15 (1) (Appendix B)

213 Art 2 of the Jordanian Trademark Law No 34 (1999) states: ‘Trademark is any visually perceptible
sign used or to be used by any person for distinguishing his goods or services’.

214 Art 63 of the Egyptian Intellectual Property Law No 82 of 2002 states: ‘In all cases, the trademark
must be visually perceptible’.

275 Art 1 of the Qatar Law of Trademarks, Trade Data, Trade Names, Gls, and 1Ds No 9 (2002) states:
‘Trademark” is any distinctive visible mark that allows consumers to identify the products as coming
from a certain merchant, producer, or service provider’.

276 Art 1 of the KSA Trademarks, Law and Regulations Royal Decree No M/21 (1423H) states:
‘Trademarks shall be any sign or combination thereof which can be recognized by sight’.

27 Art 3 of the Yemen Trademarks and Gls law No 23 (2010) states: ‘Anything with a distinctive
appearance that is perceptible to the eye is a trademark’.

278 Art 2 of the Bahrain Law on Trademarks No 11 (2006) states: ‘The sign of sound or smell could be
considered as a Trademark’.
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allows registration musical pieces, olfactory marks and sounds.?”® Additionally, UAE

law stipulated, a distinctive smell or distinctive sound can be deemed as a trademark.2°

Concerning the safeguarding of well-known brands that are used for similar or
identical goods, under the PC, article 6bis protects well-known trademarks, but this
provision does not extend to the safeguarding of well-known service marks. 28!
Contrary to the PC, the TRIPS fills this gap, PC's Article 6bis shall also apply to well-
known service marks, according to TRIPS.?? TRIPS extends protection for well-
known brands that include different goods and services against similar or identical
goods and services.?®® Prior to the TRIPS, international agreements did not regulate
service marks, but TRIPS provides the same protection for service marks as it provides
for other marks. For example, according to the TRIPS any mark or combination of
marks that allows distinguishing goods and services is valid to be a trademark as

mentioned above.

Additionally, under the TRIPS, a trademark proprietor has private right,
meaning that owners have the authority to forbid others from utilizing their mark or
one that is similar without their consent in their business or similar works to those for
which the trademarks are registered.?®* With regard to the subject of licensing the use
of the mark or assigning it to others, TRIPS gives its members the freedom to set any

conditions they deem appropriate.?3

In accordance with TRIPS, the duration of trademark preserving ought to from
the first registration or renewal for a duration of at least seven years and is

renewable. 28 With respect to revocation of a trademark due to non-use by the

219 Art 133 of Morocco Law on Industrial Property No 17.97, as amended by Law No 31.05 (2006)
states: ‘Such a sign may, in particular, include the following: ¢) audible cues like music or sounds; d)
olfactory cues’.

280 Art 2 of the UAE Federal Law No 36 (2021) Concerning Trademarks states: ‘A distinctive sound or
smell may be considered as a Trademark’.

281 Horacio Rangel-Ortiz, 'Intellectual Property, NAFTA, TRIPS and Mexican Law' (1998) 2 Int'l Intell
Prop L & Pol'y 30-1, 30-10

282 Art 16 (2) (Appendix B)

283 QOrtiz (n 281) 30-11

284 Art 16 (1) (Appendix B)

285 Art 21 (Appendix B)

286 Art 18 (Appendix B)



70

trademark owner, according to the TRIPS, if the brand hasn't been utilized for at least
three years without interruption by the owner, the brand may be revoked.?%’

Regarding using a trademark before requesting registration, TRIPS does not
require the owner to utilize the trademark before such an application. According to the
agreement member states cannot refuse a mark registration application because the
mark has not been used previously.?®® Arab participants of the WTO like Egypt, KSA,
Jordan, and the UAE have agreed to this condition, and brand use was not previously
compulsory as a prerequisite for its registration.?® Additionally, Jordan's WTO
membership has had certain repercussions, for instance Jordanian law on Trademark
(1952) and the law on Goods Mark (1953) were changed via the issuance of Law No
34 of 1999 to adhere to the TRIPS. Service marks, group marks, and well-known
marks are all regulated by the new legislation, and also grants a license to use a
trademark by someone other than the owner.?®® The changes that have occurred in the
laws of Arab countries prove that such countries, like all countries of the world, have

tried to align their laws with the requirements of the WTO.

Regarding Gls which determine the origin of products,?! among international
agreements, TRIPS is the most significant one protecting Gls.?®? TRIPS regulates Gls
with three articles and a separate chapter from Articles 22 to 24. Several terms for Gls
are used in national laws and international agreements, such as designations of origin,

and appellation of origin. TRIPS uses Gls.?%

287 A Perez, 'The Implementation of the GATT, WTO-TRIPS in Venezuela: An Overview in 1998'
(1998) 1 J World Intell Prop 747, 753

288 Art 15 (3) (Appendix B)

289 See Art 11 of the Jordanian Law on Trade Mark No 34 (1999); Art 7 of the Federal Law No 37 of
1992 regarding trademarks, as modified by Law No 19 (2000) and Law No 8 (2002); Art 2 and 3 of the
KSA Trademarks System Royal Decree No M/21 (2002); Art 65 and 66 of Egyptian IPR Law No 82
(2002).

29 Abdullah H Khashroum, Brief in Intellectual Property Rights (1st edn Dar Al-Wael for Publishing
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291 Joseph M, 'Biodiversity and Food - the WTO-TRIPS Negotiations' (2011) 2 J Hum Rts & Env't 217,
227

292 Martin Blackwell, 'The Relationship of Geographical Indications with Real Property Valuation and
Management' (2007) 25 Property Man 193, 193-202

293 | Kireeva and Bernard O, Geographical Indications and the TRIPS Agreement: What Protection is
provided to Geographical Indications in WTO Members' (2010) 13 J World Intell Prop 275, 276
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Unlike the PC, which did not include the definition of Gls, TRIPS defines Gls
as those indications that categorize the origin of a good in a member state's territory,
or an area or a local area in that region.?®* From the definition, it is clear that there are
three conditions for the identification name of a product as a Gls. First, it must be
linked to a specific kind of commodity; second, it must originate from a particular

region; third, the item must have a fame, character, or other components.?%®

According to the TRIPS, for a Gls to be protected, it must be an indicator.
Nonetheless, it is not necessary to have the name of a geographical place for it to be
protected. It means that non-geographical or historical signs can be protected as Gls if
they are linked with a private location. The most noticeable example in this regard is
the Greek name (FETA), which is dedicated to the production of white cheese in brine.
It is not a place in Greece but is related to Greek tradition and culture that determines
a characteristic Greek product.?®® Additionally according to the WIPO Gls is a mark
applied to products with a certain geographic origin and traits or a reputation that are
specific to that origin.?%’

Concerning protecting Gls, several WTO members have protected Gls as
trademarks because TRIPS deals with both kinds of IPR in an equal instrument. During
the UR, the preservation of Gls and trademarks were negotiated together.2%® There are
Arab countries that organized Gls with a trademark together such as the KSA. In the
Kingdom, the law concerning Gls is the law of Trademarks (2002). The article most
relevant to Gls in the Trademarks and Registration Law is Article 2.2 Article 2 states
that trademarks shall not be registered without any particular difference and
geographical titles if their use would create uncertainty about the source of the items,

or monopolize the notification of origin or name of the origin without legitimate

2% Art 22 (1) (Appendix B)

2% B Dogan & U Gokovali, ‘Geographical Indications: The Aspects of Rural Development and
Marketing Through the Traditional Products’ (2012) 62 Procedia-Social and Behavioral Sciences 761,
762-764

2% Kireeva (n 293) 275-276

27'Gls' (Wipo.int, 2021) <https://www.wipo.int/geo_indications/en/> accessed 19 July 2021

2% Kranti Mulik, 'Geographical Indications and the Trade Related Property Rights Agreement (TRIPS):
a Case Study of Basmati Rice Exports' (PhD, Kansas State University 2004) 12-14

29 M B Williamson, 'Geographical Indications Biodiversity and Traditional Knowledge: Obligations
and Opportunities for the KSA' (2012) 26 Arab LQ 99, 104
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justification.*® This means that under the KSA Trademark Law, a Gls can be
registered firstly if the practice of this Gl does not lead to confusion about the origin

of the item, and secondly if it does not lead to a monopoly.

Additionally, among Arab countries, UAE organized Gls with a trademark law
like KSA.3%! There are Arab countries, other than the KSA and the UAE, that regulated
Gls by an independent law, such as Bahrain, and it also organized a trademark under
an independent law.3%? This means that the TRIPS granted member governments the

right to regulate Gls through an independent law or a trademark.

There are also Arab countries that, before joining the WTO, lacked a law
regulating Gls, such as Jordan, which issued a Gls Law as an independent law
regulating Gls. Unlike KSA, which organized Gls with the Trademark Law, Jordan
issued this law to conform with the TRIPS as one of the requirements to join the
WTQ.3%3

Protecting Gls is important for Arab countries, because Arab countries, in
general, are among the regions that are famous for the quality of production of many
goods and products such as Jordanian olive oil, which represents more than a third of
a cultivated area in Jordan, or skimmed yogurt.3%* In addition, among the most
prominent agricultural products grown by Arab nations such as the UAE, KSA, and
Iraq are dates of all kinds.

Trademarks must not be of a nature to trick the consumers as to, for example,
the kind, fineness or geographical area of the products.®® Concerning the relation
between a Gls and a trademark, according to the TRIPS, WTQO participants should
decline or revoke a trademark registration that comprises a Gls regarding products that

300 KSA Trademarks System Royal Decree No M/21 (2002)

301 UAE Federal Law concerning Trademarks No 36 (2021)

302 See Bahrain Law Concerning the Protection of Gls No 16 (2004); Bahrain Law regarding
Trademarks No 11 (2006)

308 See Jordanian Gls Law No 8 (2000)

304 Alaeldin A Alkhasawneh, 'The Legal System for the Protection of Geographical Indications: A Study
in Jordanian and Comparative Law' (2016) 21 J of Intell Prop R 304, 304-306

305 C M Correa, Research Handbook on the Protection of Intellectual Property under WTO Rules
Intellectual Property in the WTO (Edward Elgar 2010) 520
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don't come from the specified territory or that could mislead citizens as to the correct

location of the source.3%

TRIPS provides for Gls pertaining to wines and spirits additional protection,
and this occurred as a result of pressures exerted by EU during the UR because of the
economic significance of the wine and beverage sector in Europe.®” As a result of
these pressures, art 23 and 24 were added to TRIPS, to supply double protection for
Gls related to wines along with the overall protection established for Gls. According
to the TRIPS, both Gls and trademarks have similar protection; this means that Gls
and trademarks do not outperform each other. Thus, when customers purchase an item
with a known brand, they can be guaranteed of the correct source of the goods.
However, brands can not only be utilized to classify a corporation of origin but also a
geographic area of origin; for instance, if a customer buys (Bordeaux wine) or
(Demerara sugar), they believe that the item comes from a defined source associated
with a name when the name of the product has a Gls.>*

Unlike the PC which only forbids the incorrect sign of geographical source.3%
TRIPS forbids the use of any sign that may mislead; for example, regarding wines, it
requires members to have the legal tools to preclude the practice of improper Gls for
wines that do not create from the source denoted by the Gls.3!° Additionally, member
states of TRIPS are required to include in their national laws practical legal instruments
to preserve Gls by preventing the practice of any means that could deceive the public,
such as the display of good by implying that the good was produced in a specific
territory that is not its real place of origin.3!* However, the agreement did not specify
any measures that member states should take in the event of such actions or attacks on
Gls.

306 Art 22 (3) (Appendix B)

307 Addor (n 269) 865-872

308 Williamson (n 299) 100

309 John R, Trade-Related Aspects of Intellectual Property Rights (Productivity Commission Staff
Research Paper, AGPS, Canberra 1999) 103

310 Art 23 (1) (Appendix B)

1L Art 22 (2) (a) (Appendix B)



74

2.2.3 IDs and Layout-Designs of ICs

Numerous products stand out from rivals not just by their price or value but
also by their design.3'? Besides the TRIPS, several international agreements protect
the IDs. Locarno Convention contains a worldwide categorization for IDs, aids in
searches for modernity by creating an agreed-upon system for classifying designs, and
protects the IDs of applied arts pieces, such as designing a pair of running shoes or a
chair, which have industrial applications.'® In addition, the Hague Convention allows
nationals of member states to submit a single design application to the WIPO
International Bureau in Geneva instead of an individual application for each

country.31

TRIPS regulates the IDs and ICs in different sections, for example, TRIPS
dedicates two articles to regulating IDs, namely articles 25 and 26 in Section 4.
However, it regulated ICs in Section 6 and dedicates 4 articles for it (articles 35 to
38).31° Nevertheless, parties or countries that wish to join the WTO are free to regulate
both IDs and ICs together or independently under different laws, for example, some of
the Arab countries organized both of them into one law, such as, UAE, and Iraq.3!® In
addition, Egypt IP law regulated ICs and IDs in different sections like the TRIPS.3/
However, Bahrain, Yemen, and Jordan are organized IDs and ICs by an independent

law and not by one law unlike Iraq and the UAE .38

Protecting the design means protecting it against imitations, as stated in the
TRIPS. This gives the design's owner the power to forbid others from selling,
importing, or producing things that embody the design or counterfeit model without

their consent.'® TRIPS determines the period for IDs and models protection, which is

312 Stoll (n 204) 23

313 See Locarno Agreement (1979)

314 Hague Convention on International Registration of IDs (1925); Matsushita, The World Trade (n 74)
639-650

315 See Sections 4 and 6 (Appendix B)

316 See UAE Law on Regulation of Industrial Property of Patents, Industrial Drawings and Designs No
11 (2021); Iragi Patent, IDs, Undisclosed Information, ICs and Plant Variety, Order No 81 (2004)

317 See Egyptian IP Law No 82 (2002) which regulates ICs in Chapter 2 in the first book, however,
regulated IDs in the second book

318 See Bahrain Law on IDs and Models No 6 (2006); Bahrain Designs of ICs Law No 5 (2006);
Jordanian 1Ds and Models Law No 14 (2000); Jordanian Law on the Protection of Designs for ICs No
10 (2000); Yemen Law regarding Patents and Utility Models, 1Cs Designs, Undisclosed Information
No 2 (2011); Yemen Law on IDs No 28 (2010)

319 Art 26 (1) (Appendix B)
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at least ten years.®?° This period that came in the TRIPS is the lowest standard that
member states must abide by, some Arab countries provide a longer period than this;
for example, the Jordanian IDs Law states that if the IDs or models are registered, the
protection period is fifteen years, and this period starts from the application's
submission date.®?! This is considered a good step to persuade WTO members to join
by adhering to the agreements concluded within the organization. Additionally, there
are Arab countries that have committed to the same protection period. For instance,
under UAE legislation preserving period of the IDs and models is ten years, and this

period starts from the application's submission date.3?2

TRIPS did not obligate its members to create a special law for the 1Ds similar
to the PC, but it gave them the freedom to choose the legal regime they saw fit to
protect IDs such as copyright law, patent laws or special law to protect 1Ds.3?3 For
example, concerning the protection of textile designs leaves its members free to fulfill
this obligation through the law regulating 1Ds or the law regulating copyright.32*
Although the TRIPS considered IDs an element of industrial property, similar to the
PC; 3% Unlike the PC, which did not specify any conditions for the design protection.,
TRIPS set the conditions for the protection of 1Ds.*?® The design must be innovative
or original in accordance with TRIPS.3?” Also, Jordanian law adopted the same legal
position, according to the Jordanian law it is necessary to register IDs or models if they

are new and were invented independently of the work of another.3?8

320 Art 26 (3) (Appendix B)

321 Art 11 of the Jordanian Law on IDs and Models No 14 (2000) states: ‘IDs or models are protected
for 15 years, starting on the date the Registrar receives the application for registration’.

322 Art 49 of the UAE Law on Regulation of Industrial Property, Patents, Designs and Industrial Models
No 17 (2002) states: ‘An IDs or model is protected for 10 years from the day the preservation request
was submitted’.

323 Correa, Handbook (n 305) 57

324 Art 25 (2) (Appendix B)

325 J H Reichman, 'Universal Minimum Standards of Intellectual Property Protection under the TRIPS
Component of the WTO Agreement' (1995) 29 Int'l L 345, 375-377

326 L Schick, ‘Protection of Industrial Design in the US and in the EU: Different Concepts or Different
Labels?’ (2013) 16 J of Intell Prop R 15, 16-35

327 Art 25 (1) (Appendix B)

328 Art 4 of Jordanian Law on IDs and Models No 14 (2000) states: ‘The following prerequisites must
be satisfied in order to register an IDs or model: 1) If it is innovative and has not been disclosed to the
public in any country or region of the world by any methods, through use or media outlet in a tangible
form. 2) If it was produced independently’.
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ICs as mental products created by human beings, to ensure its development
must be legally protected as IPR. The U.S was the first country enacted a law related
to the ICs, and that was in 1984, due to it being the greatest producer ICs in the world.
In 1989, the agreement on IP in the Field of ICs was concluded in Washington, but it
did not go into effect because it was not accepted by the enough number of nations.32
The incorporation of the Washington treaty (IPIC) into the TRIPS obligated all WTO
member states to abide by it, so although many countries in the world did not sign the
IPIC, this did not affect the treaty because it eventually entered into force in another
way and within the framework of the most powerful organization that governs the
world economy, the U.S was able to do whatever it wanted. Countries in the world,
including Arab countries that are not members of the IPIC, will automatically abide
by it upon joining the WTO. Additionally, all Arab nations with WTQO observer status
upon their accessions to the WTO will be bound by the IPIC under the TRIPS.

Before TRIPS became effective, IPIC existed that protected ICs, however,
TRIPS differed from the IPIC in two main areas, first, according to the TRIPS,
compulsory licenses are issued for non-commercial use or to counter a practice
harmful to competition, which is available from the IPI1C.33° The IPIC either allows for
the granting of mandatory licenses when necessary or the freedom of competition and
the prevention of abuse by owner.®3 The duration of preservation is the second
difference. The duration of protection according to the TRIPS is ten years, and the
maximum is 15 years from the topographic design’s filing day, according to the TRPS
the protection period may not expire before 10 years from the day of the exploitation
anywhere in the globe or following the date of the registration claim, for the member
states that consider exploitation as a basis for protection, the preserving duration from
the day of the initial commercial utilization must be at least 10 years. Nevertheless,
member countries in the first and second cases may decide to end the protection after

15 years have elapsed from the day of the first step established for the design regardless

329 Abdullah Y J E Meknes, ‘Legal Protection of ICs’ (2021) 2 Damascus Un J of Legal Sci 34, 42-43
(In Arabic) (el Azala-dy 8l ‘ULJ\ A2 (2021) ALl glall A5 glal Alaall ¢ uliSa cpall Jlea sy diilne
43-42 34

330 Art 31 (Appendix B)

331 Art 6 (3) of the IPIC states: ‘The terms of this Treaty do not restrict any Participating Party's ability
to take action. involving the issuance of a non-voluntary license via a formal procedure by its executive
or judicial authority, in the implementation of its laws, to ensure free and fair competition and to guard
against abuses by the rightsholder’.
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of the day of application or utilize of the design.3? However, the term protection for

ICs is only eight years according to the IPIC.3%3

TRIPS regulates the layout designs of ICs through four articles from articles
(35 to 38) in addition to the adoption of the IPIC.2* The TRIPS did not provide a
definition for the layout designs of ICs but rather referring to the IPIC, which

distinguished between layout design and ICs.

IPIC defines the ICs as every product in which the components, provided that
one of them at least is an active components and all some of the connections are an
integral part of a piece of material and/or on whether it is in its final form or a
preliminary one, the purpose is to perform an electronic function.®* As for the layout
designs (topography), the IPIC defines it as every three-dimensional arrangement of
the components, provided that one of them at least of the components is an active
components and for all or some of the connections for an ICs, or that three-dimensional

arrangement ready for manufacturing an 1Cs.3%

Jordanian law also specifies the same period for the protection, according to
the Jordanian law the preserving duration for designs considered from the day of the
first commercial exploitation is ten years, and in all cases, this period does not longer
than fifteen years from the day of design formation.®¥” While, Jordanian law requires
registration of designs in the Kingdom to protect them in all cases, which stipulates
that legal protection for a design begins from the day of applying for its registration in
the Kingdom.338

Additionally, the IPIC did not obligate member counties to provide protection

within a specific legal framework, but afforded them the freedom to choose the

332 Art 38 (Appendix B)

333 Art 8 of the IPIC states: ‘For at least eight years, protection is required’.

334 Art 35 (Appendix B)

335 See Art 2 (i) of the IPIC

336 See Art 2 (ii) of the IPIC

337 Art 12 (B) of the Jordanian layout design law for ICs No 10 (2000) states: ‘B. The preservation of
designs lasts 10 years from the time of first commercialization anywhere in the globe, but it cannot last
longer than 15 years from the time of invention’.

338 Art 12 (A) of the Jordanian layout design law for ICs No 10 states When a layout design application
is submitted for registration in the Kingdom, it becomes protected.
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appropriate legal framework to implement this obligation.®3® Arab countries organized
ICs in different legislations; some of them organized this topic with patent law, Such
as KSA and Iraq, which organized integrated designs with the Patent Law. 3%
However, some of them are organized by independent law such as the Jordanian
legislature, which organized designs for ICs by an independent law.3*! Jordan issued
this law to align with the TRIPS, as before this date, there was no law in Jordan

regulating designs for ICs.

Concerning the substantive conditions for ICs protection, the IPIC sets out the
objective conditions that must be met for the design’s protection, namely that it must
be original, and the layout design among creators should not be commonplace, and

layout design must be industrially applicable.34?

2.2.4 Patents

A patent is a legal means that restricts others from unauthorized use,
manufacture, or use of an invention or process required by the patentee, to the aim of
which is to protect innovative activity.** Patents' mission is to enhancing livelihoods
by generating useful and effective innovations to serve society and the state.
Innovators develop human knowledge and build new markets; in return, the state

provides them with IPR protection.3#

Before TRIPS, there were several international agreements regarding patent
protection.®*> For example, the PC was the first multilateral international agreement
including patent protection, and required signatories to grant equal preservation to both
international and internal patents, but it did not require a minimum norm of cross-

country protection.3#® In 1967, the Stockholm convention modified the PC and

339Art 4 of the IPIC states: ‘Each Partner Shall be able to carry out its duties within this Treaty in
accordance with its own laws’.

340 Iragi Order No 81 (2004); KSA Decree No M/27 (1425H), Cabinet Resolution No 159 (1425)

341 Jordanian Layout Design for ICs No 10 (2000)

342 Art 3 (2) (a) of IPIC states: ‘topographies must be unique in the sense that they represent the
intellectual struggle of their authors and were not previously used by 1Cs makers or other topography
developers when they were created’.

343 Basma | A, 'Implications of the WTO-TRIPS from a National Innovation Systems Perspective' (PhD,
Carleton University Ottawa, Ontario 2003) 58

34 Sigrid S, 'Can Drug Patents be Morally Justified?' (2005) 11 Sci Eng Eth 81, 82-89

345 PC (1979); Strashourg Agreement (1979); Budapest Treaty (1977); PCT (1979) modified (2001)
346 Stuart O Schweitzer, Pharmaceutical Economics and Policy (Oxford University Press 2007) 259
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constituted the initial effort to seek standards for patent preservation globally. At that
time, the U.S threatened to apply trade penalties on nations, saw it as losing important

investment returns because of pirated commodities.34

However, what distinguishes the TRIPS from other international agreements is
that, it provides a powerful patent system as the ultimate international norm.3*® The
signatories to the TRIPS must agree to all criteria to join WTO. This is considered the
first time that trade and IP are linked to each other in an integrated manner at the

international level.34°

TRIPS wants from participants to adhere to certain standards of IP, such as
providing twenty-year patent protection in all technological areas.®*° For example,
before joining the WTO, the period of patent protection in the old Egypt Law was
fifteen years and ten years for processing patents for agricultural and chemical
materials, which could be extended for another five years.®! However, after Egypt
joined the organization, an Egyptian legislature changed the patent law and issued a
new Law to align with the TRIPS,35? and the duration of protection increased to twenty
years.353 Egypt as an Arab country that entered the WTO at the beginning, benefited
from the provisional period that gave TRIPS to countries according to their
development, for example, Egypt as a developing country has ten years during this
period Egypt issued a new IP law, and this means that after obtaining WTO

membership, Egypt has amended its IP laws.

37 Ferrone J D, ‘Compulsory Licensing during Public Health Crises: Bioterrorism's Mark on Global
Pharmaceutical Patent Protection’ (2003) 26 Suffolk Transnational L Rev 385, 386-407

3 "WTO | IP (TRIPS) and Pharmaceuticals - Technical Note' (Wto.org, 2021)
<https://www.wto.org/english/tratop_e/trips_e/pharma_ato186_e.htm> accessed 25 July 2021

39 Brent S, ‘Thailand's Test: Compulsory Licensing in an Era of Epidemiologic Transition’ (2007) 48
ValInt'l L 211, 213-228

350 Anderson (n 26) 275-276

31 Art 12 of the Egyptian Law on Patents, IDs, and Models No 132 (1949) states: ‘A patent has a 15-
year duration beginning on the application date, and its owner has the right to ask for a single, maximum
five-year renewal’.

352 Mohamed A B and Mohamed H L, 'The TRIPS Agreement and Developing Countries: A Legal
Analysis of the Impact of the New Intellectual Property Rights Law on the Pharmaceutical Industry in
Egypt' (2004) 2 Web J of Current Leg Iss 30, 31-36

%3 Art 9 of the Egyptian IP Law No 82 (2002) states: ‘A patent has a 20-year period of validity
beginning on the day the application was submitted’.
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Additionally, the length of preservation is twenty years, according to the
Jordanian legislation.3>* However, the length of patent preservation was sixteen years
under the previous Jordanian patent legislation and could only be extended for three
months.>® We note that due to the Jordan's entry into the WTO is being delayed, it did
not gain from the transitional time. Therefore, a year before Jordan joined the WTO;
Jordan brought its legislations align to TRIPS. This applies to other countries that are

not joined or they have observer status within the organization.

In addition, TRIPS specified the requirements for patent issuance to protect
creations that ought to be novel, contain a creative move, and are suitable for
manufacturing use.>® Additionally, Arab nations adopt the same conditions into their
laws, to reconcile their legislation with the criteria identified within the framework of
the agreement, for example, Jordanian Patent Law requires novelty and creative move
as a condition for registering a patent.*’ The Egyptian IP Law reiterated the same
position as the Jordanian law and emphasized these conditions for granting a patent.>*®

Thus, the Jordanian and Egyptian laws repeated the same provision of the TRIPS.

However, did not enter the TRIPS for more details to explain these conditions
and left the freedom of their interpretation to the national legislation of member
countries. For example, under Jordanian law, a patent is considered new in relation to
previous industrial art and is unprecedented in relation to public disclosure worldwide
by disclosure means or by practice, or in another method that allows awareness of the

content of the creation.3%°

34 Art 17 of the Jordanian law on Patent No 32 (1999) states: ‘The term of the invention patent is 20
years beginning on the day of the registration application’.

35 Art 15 of the Jordanian law on Patent No 22 (1953) states: ‘The patent must operate for a period of
sixteen years’.

36 Art 27 (1) (Appendix B)

357 Art 3 of the Jordanian Law No 32 (1999) states: ‘If the following requirements are met, the
innovation will be eligible for a patent: if it's brand-new. If an original step is involved’.

38 Art 1 of the Egyptian IP No 82 (2002) states: ‘Any novel, inventive innovation that involves an
original creation and is industrially useful shall be given a patent’.

359 Art 3 of the Jordanian law (n 354) states: ‘A patent is novel in comparison to previous industrial
knowledge and unheard of in terms of public disclosure in any location in the world via written or verbal
disclosure, use, or any other method that enables knowledge of the invention's substance prior to the
relevant issue date of the patent filing or the priority of the application claimed under the terms of this
law’.
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There is also another topic related to patents, which is a pharmaceutical patent.
Here, we must refer to the TRIPS and its impact on the pharmaceutical patent. Because
of the propagation of the ongoing COVID-19, all countries of the world are attempting
to acquire vaccines or treatment for this dangerous disease that has caused the death
of many people in different countries. The world is going through one of its most
difficult periods due to the propagation of the ongoing COVID-19, which is one of the
most dangerous viruses in the history of mankind, and this may affect the laws and
international relations in the future in economic, legal, and political terms. It can affect

international trade and economic relations between countries as well.3%°

International companies, especially pharmaceutical companies, are working
day and night to find a quick treatment (vaccine) for this virus, and this has resulted in
huge financial expenses. Therefore, it is their right in return for these efforts to be
given legal protection for their innovations at the international and national levels.
Therefore, we can say that IPR protection affects the development of the economy.
The question that arises here is, is it permissible for countries to bypass a vaccine that
was found or established by other countries or companies belonging to other countries

to treat that virus?

Pharmaceutical firms are investing huge sums in explore and improvement of
creative drugs, and the individual method to recoup these expenses and stimulate
further study is to give them tentative prerogative over their innovation.*®* We note
that according to the TRIPS, which protects all inventions, including pharmaceutical
inventions, for at least twenty years, all Arab countries as developing countries have
two options: they import pharmaceutical products from developed countries or a
country of origin, including the treatment of the Covid-19 or any other treatment or
they produce the same treatment but after obtaining the license and compensating the
producing company. We saw during the propagation of the ongoing COVID-19 in the
Arab countries that they imported vaccines to treat Covid-19 in exchange for a sum of

money, and this means that the TRIPS led to the monopoly of these drugs by developed

360 Eleanor J M, 'Epidemiology’s Time of Need: COVID-19 Calls for Epidemic-Related Economics'
(2020) 34 J of Eco Pers 105, 106-117

%1 A G Watson, ‘International Intellectual Property Rights: Do TRIPS' Flexibilities Permit Sufficient
Access to Affordable HIV/AIDS Medicines in Developing Countries, (2009) 32 Boston College Int and
Comparative L Rev 143, 143-144
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nations, for example, Iraq imported a large number of Pfizer and AstraZeneca vaccines

to vaccinate Iragis.?

The impact of the protection of medical patents becomes clear, in the
framework of HIV/AIDS, because several drugs used to reduce HIV / AIDS are
protected by patents. Hence, can note clear connection amidst patents, the value and
the reach of drugs.3%® For example, when the AIDS virus spread across southern Africa
and infected more than 4.5 million people, the South African government tried to
produce a drug to treat the virus at a discount from what was available by using its
right to compulsory licensing. This led to anger among giant pharmaceutical
companies, and a lawsuit was launched contra to the government of South Africa by
39 large corporations that monopolize the treatment of HIV, who accused the
government of South Africa of breaking TRIPS. This caused the countries of the world
to be in solidarity with the people of Africa, and ultimately the lawsuit contra to their
government was withdrawn by those companies as a result of pressure from the U.S
and EU.3%

Nonetheless, some flexibility was included in the TRIPS: First, WTO
participants are entitled to issue so-called compulsory licenses by the government for
the practice of a protected patent without the owner's permission under national law
following the TRIPS.3%® However, this right is regulated in several ways; for example,
it cannot override exclusive patent rights by governments, and rights holders must be
compensated by paying an appropriate reward and taking into consideration the
economic value.3®® Additionally, a reasonable effort must first be made to get a
voluntary authorization from the right owner, and these efforts must not succeed within

an acceptable amount of time, this condition may be disregarded in the event of a

32 'lrag — COVID19 Vaccine Tracker' (Covidl9.trackvaccines.org, 2022) <https://covid19.track
vaccines.org/country/Irag/> accessed 12 June 2022
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364 William W F and Cyrill P R, 'The South Africa AIDS Controversy a Case Study in Patent Law and
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public crisis or other extremely urgent situations or cases of general non-commercial

exploitation.3®’

The utilization of mandatory permits is not just for emergencies under TRIPS,
but rather uses emergency licenses only to obtain additional flexibility or to obtain
voluntary licensing.®®® However, TRIPS fails to define what constitutes a state of
emergency, and another criticism of TRIPS in this regard is that a party that has used
a compulsory license must pay the patent holders adequate compensation. However, it
does not specify the appropriate criterion for measuring such compensation or the

economic value for licensing.

TRIPS gives freedom to member states in deciding what makes an emergency
situation and how to estimate the appropriate amount of compensation. For instance,
under the Egyptian Law, the amount of compensation for mandatory licenses is
decided by the relevant committee. The committee consists of a president who is an
advisor to the courts of appeal or a similar degree, a member who serves as an aide to

the State Council, and 3 professionals.3°

Members of the WTO are obligated by the TRIPS to grant patent protection to
all creations, whether they are processes or products, in all technologic area including
pharmaceuticals.®”® However, under the TRIPS, the protection of certain patented
pharmaceuticals can be denied. The first exclusion is, TRIPS authorize WTO
participants to implement actions to preserve nutrition and health of the public and to
improve the interest of the public in areas of utmost concern to them.3"* This will be
invoked when a member wants to overcome a pharmaceutical patent is in dire need of
such medicines to stop a public health disaster; for instance, the Canadian government

decided to revoke the invention for Cipro, owned by drugmaker Bayer.3’ In this sense

367 Art 31 (b) (Appendix B)
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when the state of emergency in that country recedes, it must restore the protection of
the patent. TRIPS refers to the second exception, which enables WTO members to
exclude creativity from patents if it harms the public interest or morals, or harms the

environment, or creates a danger to the lives and health of people, plants or animals.3”

TRIPS permits WTO members to forbid biological processes, animals, and
plants other than microorganisms from being eligible for patent protection, the
agreement mandates that members either use patents or a sui generis system for plant
varieties protection, or by a mixture of these measures.®”* For example, Jordan, Iraq,

and Egypt regulated plant varieties through a separate law.3"

According to the TRIPS owner of the patent has exclusive authority to prohibit
others from using, production, importing, or putting the patented product up for sale
without their consent when a product constitutes the patent subject matter. 3
Additionally, according to the agreement owner has exclusive authority to prohibit
others from exploitation, importing, or putting his or her patents for sale lacking of

his/her permission when an industrial process constitutes the patent subject matter.3’’

However, the agreement imposes many obligations on its member states. The
agreement grants some patent rights to the pharmaceutical industries in those countries
and limits the monopoly rights of the patent owner. However, TRIPS gives mandatory
authorization which is a system where the government permits another person or
organization to produce the patented drug with no authorization from the patent's
owner to counter the patent owner's monopoly or to protect public health, such as a
non-cooperative patent holder of a life-saving vaccine during the COVID-19
pandemic. In this case, to make medication more accessible and save lives, the state
should have the power to ignore its previous obligations.3’® Compulsory licenses are

usually used by the government to produce generic drugs locally or to import them

373 Art 27 (2) (Appendix B)

374 Art 27 (3) (b) (Appendix B)

375Jordanian Law on Plant Variety No 24 (2000); Iragi Law on Registration, Approval, and Protection
of Agricultural Varieties No 15 (2013); and Egyptian IP No 82 (2002) organized the protection of plant
varieties in a separate chapter.

376 Art 28 (1) (a) (Appendix B)

377 Art 28 (1) (b) (Appendix B)

378 R F Beall, 'Trends in International Compulsory Licensing of Pharmaceuticals since the Institution of
TRIPS' (Master of the Arts, University of Denver- Faculty of Social Sciences 2010) 9-10
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cheaper.® TRIPS provides a compulsory license (mandatory authorization) that
authorizes the utilizing of a patent by others. in specific cases without obtaining the
patent holder's permission, and only the relevant government authorities can give
compulsory licenses. Furthermore, the person obtaining the license must pay
rightsholder for the utilization without his or her permission, and everything related to

determining compensation is subject to judicial review. 3°

Jordanian legislature repeated the TRIPS, the Jordanian Patent Law sets a
condition for awarding a mandatory license, and the most prominent of these
conditions involves efforts to get a license from a patent holder, where the period of
license must be constrained, and the patent owner must be paid fair compensation.38!
This means that all member nations must make sure their legislations are identical to
TRIPS. Therefore, we can say that it is difficult for Arab countries to enact some laws
except by forcing them through international means such as the WTO, especially the
TRIPS Agreement.

TRIPS established international standards governing IP. All members of the
WTO must agree to these standards.¥? However, putting into practice the TRIPS's
requirements, especially relating to patent protection will cause a crisis in terms of
availability to medications and a rise in prices of medicines, and this is far from the
goal of the TRIPS, which is to establish equilibrium among the interests of society and
patent owners.3® This situation did not remain for a long time, at Doha meeting
(2001), the member states agreed to give priority to public health and to remove this
imbalance. The meeting affirmed that WTO participants have the right to resort to the

guarantees stipulated in TRIPS to overcome obstacles to patents such as parallel

379 E C Lim, 'Transnational Legal Process and the TRIPS: Intellectual Property Rights, International
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382 Carlos M Correa, ‘Is the right to Use Trademarks Mandated by the TRIPS Agreement?’ (2016) 72 J
of Int Tr 91, 93

383 Fink (n 365)
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importation or compulsory licenses to lower the cost of pharmaceuticals and to gain

access to them. 38

In Qatar (Doha), the fourth Ministerial Conference of the WTO was held, on
the last day of the conference, which fell on 14 November, 2001, concerning health of
audience, WTO parties set out the conditions in which mandatory licensing may be
issued and indicated that HIV, and malaria could create a state of contingency.3®®
Consequently, we can consider the Covid-19 as a national and global emergency as

well.

The relationship amidst the preservation of IP and healthiness of audience was
emphasis of the Doha Declaration. According to the Declaration, members are not
prohibited under TRIPS from adopting actions to preserve the healthiness of the
audience. In addition, TRIPS should be implemented and interpreted in a manner that
supports the WTO party’s rights to safeguard the healthiness of the audience.3%
Therefore, a WTO parties can utilize a patent and resort to compulsory licensing in

limited cases and periods without the permission of the owner.

Over the past decade, many developing countries have issued compulsory
licenses to secure their people's access to medicines, especially, after the Doha
Declaration; several antiretroviral medication licenses were given to poor nations as a
need for treating HIV/AIDS, including Malaysia in 2003. The government of
Indonesia granted a mandated license to override patents for drugs to treat hepatitis

and HIV and opened the door for low-cost generic versions.3’

In early 2012, according to an application according to Indian Patent Act
Section 84, a public Indian corporation acquired a mandatory authorization for kidney
remedy (Sorafenib) and liver carcinoma; because it was not available at a reasonable

price. Additionally, the Thai government has announced the use of several

384 |_ekha Laxman and Abdul H Ansari, 'The Interface between TRIPS and CBD: Efforts Towards
Harmonization' (2012) 11 J of Int Tr L Policy 108, 120

38 The Fourth WTO Ministerial Conference’, Declaration on the TRIPS and Public Health (WTO 2001)
<https://www.wto.org/english/thewto_e/minist_e/min01_e/min01_e.htm> accessed 24 July 2021

36 P K Yu, ‘The Objectives and Principles of the TRIPS Agreement’ (2009) 46 Houst L Rev 1, 6

37 The Case of Use Compulsory License by Developing Countries after Doha Round, available at
<https://www.wto.org/english/res_e/booksp_e/casestudies_e/case19_e.htm> accessed 30 July 2021
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pharmaceutical products, such as Letrozole (a drug for breast cancer), and Docetaxel

(a drug for breast and lung carcinoma). 388

There is a difference of opinion among countries around the world about
compulsory licensing; developed countries care about IP protection on drugs more,
and patent protection is their priority, but the priority for developing countries is to
obtain medicines and provide those medicines to their people. Developed countries are
seeking the development of new and innovative medicines. While developing
countries look to strong IP protection, especially pharmaceutical patents, as a hitch to

people’s arrival to medicines.3®

Additionally, parallel imports is a significant policy tool used to mitigate the
effects of patent prices and enhance competitive global markets in pharmaceutical
products, and developing nations that are WTO members are strongly urged to permit
the parallel importation of patented pharmaceuticals.>® Parallel imports give the right
for resale of a preserved or imported items, without the approval of the rightsholder
who has been lawfully allowed to sell their product in the exporting nation. Although
the rightsholder has the power to produce and bring the item to the market, once the
item has been released into the market, the owner cannot preclude subsequent resale
of that commaodity since her/his right to the product has been exhausted through selling
it.3% There is a principle in IP called the exhaustion principle, which means that once
the rights holder introduces patented products into the trade stream, this exhausts his
or her rights.®*2 The principle ensures that the owner’s right are exhausted once the

patented goods are sold in any place.>%

38 'The Case of Use of Compulsory License by India and Thai government, Promoting Access to
Medical Technologies and Innovation Intersections between Public Health, IP and Trade, [2012]
available at

<https://www.wto.org/english/tratop_e/trips_e/trilatweb_e/ch4c_trilat_web_13_e.htm> accessed 26
July 2021

389 Cattaneo (n 175) 331-347

39 Abbott, 'TRIPS (n 368) 30

391 Jimcall Pfumorodze, 'The WTO TRIPs Agreement and Access to Medicine in Southern Africa’
(2011) 13 U Botswana LJ 87, 93

392 ] He, 'Developing Countries' Pursuit of an Intellectual Property Law Balance under the WTO TRIPS'
(2011) 10 Chinese J Int'l L 827, 834

3% Vincent C, 'The Desirability of Agreeing to Disagree: The WTO, TRIPS, International IPR
Exhaustion and a few other things' (2000) 21 Mich J Int'l L 333, 341
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Experimental use, as a third exception, allows the utilize of a preserved product
for experimental purposes and research for scientific and not commercial purposes
without compensation to the patent owner.3% Price control, as the last exception to a
patent, is an effective mechanism for controlling drug prices; furthermore, TRIPS not

referring to price control and not forbid it.3%

2.2.5 Undisclosed Information

Trade secrets belong to the protection of distinct knowledge related to an action
performed on an item or several items for a specific purpose.®® Every person in the
world has secrets and their secrets are shared with people close to them, and these
people are not allowed to reveal these secrets that have no financial value. An example
of this is where businesses have a secret and once competitors know this secret, the
businessperson will lose money and the competing power that they had before the
secret was disclosed. For example, a carpentry factory creates decorations from wood
of a certain type and starts to gain popularity among the public; nobody knows the
secret of this wood, except for one employee from the factory. If the employee leaves
her/his position and decides to work for another carpentry factory, and the secret of
the first factory is revealed, the first businessman will surely lose money and weaken

his competition power.

The term undisclosed information comes from the TRIPS. However, there are
the different terms that are used in place of undisclosed information, for example, the
PC uses unfair competition, under the PC, doing acts that are incompatible with
legitimate commercial matters or any industrial matters is considered unfair
competition, without specifying those works, but explain them as an example.®®" It is
also considered by U.S law as a trade secret and a form of 1P.3% But in the end they
all achieve the same goal.

3% Viola P, The Breeder's Exception to Patent Rights (Springer 2015) 61-85

3% J Watal and Antony T, The Making of the TRIPS Agreement (WTO 2015) 168

3% Mindahi C B and Geraldine A P, 'Traditional Knowledge and Intellectual Property Rights: Beyond
TRIPS Agreements and Intellectual Property Chapters of FTAs' (2006) 14 Mich St J Int'l L 259, 267
397 Art 10 (2) of the PC states: ‘Unfair competition is defined as "any activity of rivalry in commercial

or industrial affairs opposite to genuine practices’.
3% U.S Defend Trade Secrets Act (2016)
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Among the Arab nations, there are countries that adopted the TRIPS such as
Egypt and Iraq and called their laws the law of undisclosed information,®®® there are
countries that adopted what was stated in the law of the U.S such as Qatar, KSA, and
Bahrain,*% there are countries that adopted unfair competition as stated in the PC such
as Oman and Jordanian laws, However Jordanian and Oman laws, adopted more than

the term they used trade secrets and unfair competition together.*%

TRIPS dedicates one article to the regulation of undisclosed information, and
that is Article 39 and in a separate section, which is section 7. Two categories of
undisclosed information are protected by TRIPS, which are: undisclosed information
that pertains to legal or natural individuals in their legal possession or control, and data
and information submitted to the competent governmental authorities for
approve. “2The agreement did not specifically define either type of undisclosed

information, leaving the member states national legislation free to set the definition.

TRIPS does not define undisclosed information, but rather directly enters into
the conditions that must be met in undisclosed information. The agreement sets out the
conditions for undisclosed information, whereby such information must be
confidential and not easy to obtain, have commercial value, and the holder of
undisclosed information must take reasonable measures to maintain its
confidentiality.%® Without specifying these measures, this is considered a deficiency
in the TRIPS. On the other hand, the information’s owner has the right to forbid others
from disclosing the information in his/her possession, to forbid third person from
obtaining undisclosed knowledge, and to use it without prior approval in an unfair

commercial use.*%*

39 See Chapter Three of the Egyptian IP No 82 (2002); Iragi Patent, ICs, IDs, Plant Variety and
Undisclosed Information Law No 81 (2004)

400 See Qatar Law concerning the Trade Secrets No 5 (2005); KSA Regulations for Confidential
Commercial Information No 3218 (1426H); Bahrain Law on the Trade Secrets No 7 (2003)

401 Jordanian Unfair Competition and Trade Secrets Law No 15 (2000); Oman Royal Decree on the Law
of Trademarks, Data, Trade Secrets and Protection from Unfair Competition No 38 (2000)

402 Art 39 (2) (3) (Appendix B)

403 peter K Yu, ‘Trade Secret Hacking, Online Data Breaches, and China's Cyber threats’ (2015)
Cardozo L Rev De-Novo 130, 142

404 Art 39 (3) (Appendix B)
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Besides the lack of a definition of undisclosed information, TRIPS also did not
impose any penalty on abusers of that information. In our opinion, this is considered a
legislative deficiency in the TRIPS, because specifying the penalty in the agreement
for aggressors on confidential information or trade secrets will oblige member states
to abide by it in their national legislation as a minimum standard and force member
states, including Arab countries, to impose punishment on violators.

TRIPS has given the freedom to member states to supplement this deficiency.
Arab countries have tried to address this deficiency found in the TRIPS in their
domestic legislation. For example, Jordanian law states that if any of the stakeholders
is harmed as a result of the unfair competition, she/he may file a civil action before the
competent court, demand compensation, and the confiscation of the related goods. The
court can issue a decision to confiscate or destroy these products.*® In addition,
according to KSA law, the person harmed due to the trade secrets disclosure, can
initiate a lawsuit to the court, demand compensation.*®® But the KSA law did not go
into details like Jordanian law. The Egyptian IP law, in addition to what was mentioned
in the Jordanian and KSA laws determines, in addition to compensation, criminal
penalties for the aggressor of this information, such as a fine and imprisonment.*%’
Also, like Jordanian law according to Qatari law, the owner of trade secrets entitled to
claim compensation to the court and request the cessation of unfair competition.
However, unlike the Jordanian law, a Qatari law defines a criminal penalty, such as
imprisonment and a fine, for the information aggressor.*%® In addition, Bahrain law has

the same position as Qatari law.4%®

405 Art 3 of Jordanian law No 15 (2000) states: ‘Any interested party may file a claim for reimbursement
for losses he sustained as a result of unfair competition’.

406 Art 8 of the KSA Confidential Commercial Information No 3218 (1426H) states: ‘Every person hurt
as a result of breaking these Regulations' rules may bring a lawsuit before the appropriate judicial body
to seek compensation for their losses’.

407 Art 61 of the Egypt IP Law (2002) states: ‘Anyone who discloses information, obtains information,
or uses information obtained through illicit means will be fined’.

408 Art 8 of the Qatar Law concerning the Protection of Trade Secrets No 5 (2005) states: ‘The owner
of the right or his successor shall be entitled to compensation for losses sustained as a result of third
parties' infringement or misappropriation of the secret; and Art 11 of the same law states: Anyone
discovered in violation of any provision of Art (6) and (7) hereof will be subject to a punishment not
over 1 year's imprisonment and a fine, or by one of them’.

409 See Art 6 of Bahrain Trade Secret Law No 7 (2003)
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Additionally, TRIPS did not specify standards for the duration of protection of
undisclosed information, leaving freedom to member states, and this is considered a
legislative flaw in the agreement and led to the creation of contradictions and
differences among the legislation of the member nations in this regard. Can be noted
this difference between the legislation of Arab countries, for example, a Jordanian law
that prohibits the use of such information until 5 years after the applicant obtains
approval to market her/his products.*® The KSA, Bahrain, and Egypt laws also
specified the same period as the Jordanian law.*'! While, there are Arab countries that
did not specify a period for protecting confidential information, for example, the
Qatari, Oman, and Iraqi laws did not specify any period for protecting trade secrets,*'2
and this is considered a legislative defect in Qatari, Oman, and lraqi law. This
legislative deficiency goes back to the TRIPS, because if the agreement specifies the
legal period for preserving this right, it will bind all countries of the world with it as a

minimum standard, including the Arab countries.

Sometimes besides the law religion will help keep the secret; for example, the
religion of Islam always requires Muslims not to disclose secrets of others, and this is
useful in countries that implement Islamic law, such as KSA.**® Despite this, the KSA
has issued regulations to protect confidential business information to conform with the
TRIPS. What is very noticeable among Arab countries, there is a provision in KSA
law that states that KSA law will not protect trade secrets that conflict with Islamic
law. 4% Although the text is contrary to the TRIPS, in our opinion, the WTO

410 Art 8 (A) of the Jordanian Law No 15 (2000) states: ‘By prohibiting anyone who did not receive the
applicant's approval from using the data for marketing his drugs and goods before five years have passed
from the day the applicant received any permission for commercializing his items’.

411 Art 5 of the KSA Regulations for Confidential Information No 3218 (1426H) states: ‘For at least a
five-year period following the date the approval was granted, the competent authority agrees to secure
such information’; Art 56 of the Egypt IP Law states: ‘From the day that such information is submitted
to the competent authorities until it is no longer confidential, or for a period not exceeding five years’;
Art 2 of the Bahrain Trade Secret Law No 7 (2003) states: ‘prevent unauthorized commercial use of the
aforementioned data or tests by prohibiting anybody from relying on them to advertise their own
products or pharmaceuticals until five years have passed since the date of marketing clearance’.

412 See Qatar Law concerning the Protection of Trade Secrets No 5 (2005); Oman Royal Decree on the
Law of Trademarks, Data, Trade Secrets and Protection from Unfair Competition No 38 (2000); Iraqi
Patent, ICs, IDs, Plant Variety and Undisclosed Information Law No 81 (2004)

413 Wahj W, 'Updating the Law of Trade Secrets in Saudi Arabia' (2018) 5 Indon J Int'l & Comp L 43,
44

414 Art 7 of the KSA Regulations No 3218 (1426H) states: ‘secrets protected by these regulations may
not violate public societal values or Islamic law’.
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participants take into consideration the position of the Kingdom among the Arab
countries as a source of practicing the religion of Islam.

2.3 Transitional Period and TRIPS Compliance

TRIPS provisions become effective according to a rolling schedule, where for
developed countries, the obligations of the agreement became effective in 1996, and
for LDCs the agreement’s obligations became applicable in 2016 when the transition
period ended. Developing nations were also permitted to postpone the introduction of

the protection of medical products until 2005.41°

LDCs are those countries that lack modern and advanced inventions or
technological development, and such countries always depend on the industrial
products of developed countries and import modern technology from those
countries.*!® TRIPS includes several special provisions for LDCs, as stated in the
preamble, which recognizes their special needs regarding maximal flexibility in how
local rules and regulations are implemented for being able to have a solid technology

basis.*!’

The WTO uses the UN list that determines the number and names of the LDCs
in the world. TRIPS gave ten years to LDCs as a transition period from the beginning
of the work of the WTO to the beginning of 2006.4*® During the DR in 2002, the
transitory time was extended by TRIPS Council for the LDCs concerning certain
obligations related to medicinal products to the beginning of 2016, and in 2015, this
period was extended to the beginning of 2033. Also, the GC further waived the
obligation of LDCs Members according to Article 70.8 of the TRIPS for the possibility
of submitting 'mailBox’ requests until the beginning of 2033. The TRIPS Council
prolonged the time for the LDCs until the beginning of 2021 or until they are removed
from the list of LDCs. To assist them implement the TRIPS Agreement within the

national law relating to IP, the Council called on the industrialized nations to support

415 Fink (n 365)

416 \Watal (n 395) 20-49

417 See the Preamble (Appendix B)
418 Art 66 (1) (Appendix B)
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the LDCs.*® From the Arab countries, some of them are classified as least developed

countries such as Comoros, Mauritania, Yemen, Djibouti, Sudan and Somalia.*?°

Additionally, TRIPS gave developing countries five years as a transitional
period until the beginning of 2000. However, a developing country can postpone the
implementation of TRIPS commitments related to technological patents products until
the beginning of 2005.?! Historically, developing nations did not provide high levels
of protection for IPRs within their national legal systems; they initially resisted
negotiating the TRIPS because they expected this economically unwanted result.*?? In
exchange for acceptance of the TRIPS by developing countries, industrialized
countries also made significant concessions regarding imports of tropical products, and
decided to eliminate quotas on textile items. Also, developing nations realized that if
they did not adopt high levels of IPR protection, IPR holders in industrialized countries

would not transfer their modern technology and expertise to them.*?

TRIPS implementation requires significant costs and major adjustments for
developing nations. Two types of costs for developing countries are existing: first, the
economic costs to developing countries involve shifting real resources from national
consumers to rights holders from foreign countries and reducing countries' ability to
pursue policies that encourage the purchase of foreign technologies or reverse
engineering, second, the costs of harmonizing legislation with the TRIPS and
strengthening the local institutions that will be tasked with enforcing the new laws, nor
would the industrialized countries incur such costs, which were already broadly similar
to the TRIPS’ standards.*?*

The industrial country possesses advanced and modern inventions in many
scientific, administrative, and technological fields. The generation of the Agreement
was their wish. They have consumed a lot of energy, and time on placing the norms of

the TRIPS on an international platform, and making standards as a de facto at the

419 Taubman (n 94) 24

420 <UN List of Least Developed Countries’ (n 133)
421 Art 65 (2) (4) (Appendix B)

422 Abbott, 'WTO/TRIPS (n 188) 387

423 Matthews (n 181) 49

424 Hoekman (n 5) 359
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international IP system.*? Developed countries desired to resolve the impasse that had
arisen within the framework of the WIPO, and to enhance the scale of international
protection of IPRs.*?® According to their level of development, TRIPS provided
transitional periods to each WTQO’s founding members, so that they could fulfill their
obligations in that period. According to the agreement gave developed countries one
year as a transitional period until the beginning of 1996.4?

2.4 Enforcement of IPRs in TRIPS and Arab Countries Laws

We indicated from the beginning of the study, there are numerous international
agreements about IP, but they do not indicate how to enforce those rights or specify a
mechanism for settling IP disputes. TRIPS complements the deficiencies of previous
agreements. TRIPS although substantive rules for the protection of IP have been
established, procedural rules have also been established, such as civil, penal, and
administrative procedures for the preserving of IPR. These procedures are considered
the lowest standards that all WTO participants must adhere to, including the Arab

countries.

The low legal preservation of IP, especially by developing and LDCs including
Arab countries, caused TRIPS to be created for the systematic protection of IPRs. By
providing some international legal procedures stipulated in the agreement that member
states had to abide by, legal penalties would be imposed on them if they violated these
procedures and the rules of law contained in the TRIPS. Thus, TRIPS requires member
states to issue or amend IP laws. To implement strong protection for IPRs, TRIPS
obligates its members to provide procedural rules for taking necessary and effective

actions in national laws.

According to the TRIPS to prevent the infringement of IPRs, the procedural
rules must include quick penalties so that those penalties constitute a deterrent to any
other infringement of IPRs. These measures should be used in an appropriate way that

does not lead to the impediment of legitimate trade, and member states must provide

425 Yu, 'The Middle Kingdom (n 174) 232
426 Cattaneo (n 175) 664-666
427 Art 65 (1) (Appendix B)
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safeguards to prevent abuse of these measures.*?® In addition, under the agreement
these procedures must be equitable and fair, may not be needlessly complex or costly,
and also require that the judgments issued preferably be reasoned and written, so that
the parties to the dispute can read them and defend themselves.*?°

TRIPS contains special provisions regarding administrative and civil remedies
and procedures, interim actions, and particular conditions relating to criminal
procedures and border measures. These provisions define the procedures and
treatments that must be available for rights holders to be able to adequately enforce
their rights. International IP agreements usually require the founding of administrative
procedures that will permit IP holders to exploit their products. A prerequisite in this
context is the registration (creation of an entry point) of IPRs like trademarks, plant

varieties, and patents.**°

Additionally, in instances of IPR violations, judiciary institutions need to have
the ability to issue prohibitions.**! TRIPS made detailed provisions on administrative
and civil procedures, remedies, interim measures, criminal procedures, and specific
provisions linked to border measures. These provisions established the minimum
procedures and treatments that must be applied so that rights owners can adequately
implement their rights in local judicial, administrative institutions, or quasi-judicial

pursuant with proper general principles.*3?

Additionally, pertaining to border measures, TRIPS obligates the members of
the WTO to establish procedures for intercepting counterfeit brands by customs
administrations at national borders.**IPR holders will have to explain to the customs
authorities that there are prima facie rights (a legal request with sufficient evidence to
proceed to a judgment or trial) and provide a adequately full explanation of the goods
to allow the relevant authorities to determine them, and the right holder can demand

to provide suitable safety to protect the importer and the officials in cases where

428 Art (41) (1) (Appendix B)
429 Art 41 (2) (3) (Appendix B)
430 pygatch (n 258) 438

431 Cardwell (n 4) 23

432 Hoekman (n 5) 361
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legitimate imports are impeded, as stated in article 53, as well as to hinder abuse of the
customs attachment system. After confiscating the counterfeit goods, the goods will
be released after ten days after their confiscation if procedures have not been initiated
during that period to take action to confirm whether the confiscated goods constitute a
violation or not.*** In addition, according to the TRIPS, member nations are mandatory
to issue criminal sanctions in instances of willful infringement on copyright or

trademark on a commercial frame.*3°

By looking at the laws of the Arab nations that have a WTO membership or
that they wish to join it, can find the repetition of those procedures found in the TRIPS,
for instance, despite the authorized of the IP owner to file a civil action and claim
compensation, the Egyptian law imposes a fine on anyone who imitates a patent or
imports or sells a forged patent, and the court has the right to issue a decision
confiscating the counterfeit goods. Additionally, Egyptian law, in addition to a fine,
imposes a penalty of imprisonment on anyone who forges a trademark or uses the mark
in bad faith, in all cases; the court may seize the counterfeit items and sell them or
destroy them.**® The Jordanian Patent Law also grants the patentee filing a civil
lawsuit and claiming compensation or filing a criminal lawsuit and imposing a
punishment on the perpetrator of the offense of forgery of the patent or against any
person who imitates his/her patent.**’ In addition, the Jordanian Trademark Law
imposes a criminal penalty on the person who forges a trademark and grants the right
to claim compensation before the civil court for the trademark owner.**® Moreover,
other Arab countries have stipulated in their laws the same positions that exist in
Egyptian and Jordanian law, such as Bahrain and Oman,*3 in addition, with regard to
customs procedures, the Bahraini law on Trademark gives the authority to the
trademark owner to ask the customs official not to allow the entering forgery

products.*4°

434 Kaufman (n 203) 5-6
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438 See Art 38 and 39 of Jordanian Law on Trademark No 34 (1999)
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the Bahrain Law on Trademark No 11 (2006); Art 35 and 36 of the Oman Royal Decree on Trademarks,
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The BC was referred to in the TRIPS, and members must abide by the
procedures set forth therein. It also sets out a set of legal procedures for copyright
protection outlined in article 16 that protects the author from counterfeit works and
confiscates counterfeit or illegal copies but stipulates that the original work must be
protected as defined by the legislations of the union’s states parties. The second
paragraph of the same article states that the original work enjoys legal protection even
If it is not protected by the legislations of the union's states parties, while the third
paragraph of article 16 states that the confiscation of a forged or illegal copy should

be carried out under the national or internal legislation of the country.*4

Additionally, TRIPS requires that when a dispute arises in connection with the
carrying out of the agreement between member nations, to settle disputes, nations must
use the WTO dispute resolution process and not unilateral action.**? The first dispute
relating to the TRIPS was amidst the U.S and India, also the EC against India on the
same subject (mailbox system) based on article 70 (8) (9) of the TRIPS. In November
1996, a WTO/Panel was created to inspect the U.S claims, and in September 1997, the
panel reported that India hadn't followed through on its responsibilities to set up a
mailbox system, India was unable to generate a system that preserved uniqueness and
priority in relation to product patent applications for medical drugs and agrochemical
during the provisional time under TRIPS (art 65). WTO parties accepted the statement
by the Panel at the DSB meeting in January 1998. After the WTO/Panel report
launched by the U.S was released, the EC also demanded the founding of a WTO/panel
relating to the same subject. The DSB confirmed the decision in the previous case.**

Under the DSU, if governments wish to seek compensation for a breach of the
TRIPS obligation, they are obligated to resort to and are bound by the WTO's
multilateral dispute resolution procedures, take no action for the breach, and not

4L Art 16 (1) (2) (3) of BC states: ‘(1) A work's unauthorized copies are subject to seizure in any Union
nation where the work is protected by the law. (2) Reproductions made in nations where the work is not
protected or is no longer protected are likewise subject to the terms of the preceding sentence. (3)
According to each nation's law, the seizure must be carried out’.

442 Art 64 (1) (Appendix B)

43 United Stated and Communities v. India [1999] WTO Dispute Settlement Body, WT/DS50/10/Add4
WT/DS79/6 (WTO Dispute Settlement Body)
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retaliate.*** The dispute resolution process aims to maintain the supremacy of law in
commerce interactions between WTO member states through the effective and

impartial resolution of intergovernmental disputes.**

The participation of IPR protection in Arab countries has been weak in
economic development. Despite the intention to fulfil people's financial needs,
progress has long been hampered by the lack of legislation to adequately protect IPR
and enforce IPR in those countries. But after the Arab countries fell under the influence
of international agreements, especially the TRIPS, and their accession to several global
organizations, including the WIPO and recently the WTO, the Arab countries,
especially those countries that wish to participate into the international economic
order, they modified their laws extensively especially those that deal with IPR
protection. However, it is not enough to issue and amend laws to protect IP and make
it compatible with international agreements without having sound and effective
procedures or mechanisms to implement these rights to prevent infringement of IP
owners. The main issue in Arab and developing nations, generally, does not lie in the
absence of substantive legal texts recognizing IP rights but rather lies in putting these
rules into practice and enforcing them.

In general, because of their low contribution in international discussions on IP,
the IP laws in Arab countries lacked deep knowledge of technical and legal issues
connected to the implementation or modern regulation of IP. As an example of this,
which indicates the role of the Arab nations at the international stage, as developing
countries, the Arab countries do not have a role in the DSB in the WTO.*® For
example, most of Arab nations are developing countries, but they did not have an
active role in the UR.**" Until 2010, no Arab country could become a complainant by
submitting a case or a complaint against any other country in the organization. The
only Arab country that became a defendant was Egypt in 2003 when the U.S
complained about the tariffs that Egypt applied to American textiles and clothing

444 M Geuze and Hannu W, 'WTO Dispute Settlement Practice Relating to the TRIPS Agreement' (1999)
2 JInt'l Econ L 347, 366-368

445 jbid, 350-361

446 M EI Said, 'The Implementation Paradox: Intellectual Property Regulation in the Arab World' (2010)
9 Jof In Tr L Policy 221m 224-231
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products. In 2003, America requested a consultation from Egypt, and in 2004, the EC
asked to join the consultations. Egypt accepted the EC’s request, and after consultation
between the countries in May 2005, the U.S and Egypt reached an agreement. They
informed the DSB that the problem had been resolved through their consultations

under a Memorandum of Understanding.**8

48 Egypt v U.S: Egypt Measures Affecting Imports of Textile and Apparel Products [2005] WTO
Dispute Settlement Body, 05-2127 WT/DS305/4 G/L/667/Add1 (WTO Dispute Settlement Body)
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CHAPTER I11
Reformation of the Iraqgi IP Law as an Attempt towards WTO Affiliation

Chapter II of the dissertation along with analyzing the position of IP laws in
Arab countries discusses the TRIPS and explains how the WTO members are affected
by this agreement. This is for the members of the organization, although several
nations have yet to join it, such as Iraq. Before they can join the organization, countries
that aspire to become a member of the WTO must warrant that their legislations
conform to TRIPS. Countries who seek to join the organization must make their
legislations compliant with this agreement, especially developing countries that do not
have an advanced legal system to protect IPR, Iraq is also considered one of these
countries, which began to liberalize its trade system and implement efforts to establish

a system of law to protect IP post-2003.44°

After the occupation of Irag by the coalition forces headed by the U.S, Iraq,
after its isolation for a long time, tried to integrate with the international community
economically and build trade relations with them, the CPA introduces drastic changes
to Iraqi laws by issuing various Orders to regulate some new legal aspects that were
not previously regulated and amending some Iraqi laws that were incompatible with
international standards,** including Orders related to trade liberalizing policy, !
steps to guarantee the independence of the Iragi central bank,*? Iraqi Trade Bank,*>®
IP laws,*>* foreign investment,*® company law, *® consolidations of state-owned

enterprises,*” banking law,*® and financial management law and public debt law.*>®

49 B H Malkawi, ‘Iraqi Patent Law—in Search of Compliance with TRIPS’ (2007) 38 IIC Int Rev
Intellect Prop Compet L 591, 596-602

40 Cyndi B, 'Reconstructing Justice in Irag: Promoting the Rule of Law in a Post-Conflict State' (2010)
2 Hug J of Rule of L 155, 156-164

41 See Iragi Trade Liberalizing Policy Order No 12 (2003) suspended by Order No 54
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454 See Iragi Copyright Order No 83 (2004); Iragi Patent, IDs, Undisclosed Information, ICs, and Plant
Variety Law Order No 81 (2004); Iragi Trademark and Gls Law Order No 80 (2004)

455 See Iragi Investment Law Order No 39 (2003) amended by Order No 46 (2003)
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During its interim rule in Irag, the CPA issued 100 Orders, especially Orders that have

a commercial nature.*€°

However, these reformations to Iraqi laws by the CPA laid the legal
foundations for the opening of the Iragi market with the world, and despite the
continuation of this approach and the amendment of laws by the Iraqi parliament, there
are still legal obstacles to Iraq’s accession to the WTO, and there are laws that must
be passed or amended. Related to IP laws the question that arises is, after the
reformations for the purpose of accession to the WTO, are Iraqi IP laws in compliance
with the TRIPS or not? Do they reduce obstacles to Iraq's accession to the WTO? This

chapter will be dedicated to answering those questions.

3.1 Mandatory Adherence to the TRIPS

Is adherence with the requirements of TRIPS imperative only for WTO
member states or does it apply for nations that wish to obtain WTO membership as
well? According to the TRIPS, member of the WTO needs to issue national laws to
provide the norms of IPR protection outlined in TRIPS. Under the agreement, the
provisional time period for developing nations was 5 years and the transition phase for
LDCs was ten years.“®! Then, the period was extended in several stages as mentioned
in chapter Il. The section will explain the reformation made to the Iraqi IP laws with
the intention of the country joining the WTO.

The question may arise is that, does Iraq benefit from this transitional period
granted by the TRIPS to the countries of the world according to their level of
development? The experience of KSA, Jordan, Oman, and Yemen tells us that Irag
very likely will not benefit from this period because it will join the WTO late, 28 years
after its founding, which it has not yet joined.*®? Countries that seek to join WTO have
an accountability to enact or amend their legislations as demanded by TRIPS.*3 For

instance, in 1999, Jordan brought its copyright, trademark, and patent laws into line

40 'CPA Iraq' (Govinfo.library.unt.edu, 2022) <https://govinfo.library.unt.edu/cpa-irag/regulations/>
accessed 26 August 2022
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with the standard of the TRIPS, which facilitated its road for reaching to the WTQ.%%4
Additionally, Yemen's journey towards membership of the WTO went through 14
years of difficult negotiations until its acceptance in 2014, and some of the reasons for
this delay in accession were due to the IP legal system in Yemen. Accordingly,
Yemen's IP system has undergone significant changes to fit the criteria of TRIPS such
as accession to the PC in 2000, and the issuance of a comprehensive new law on

patents, integrated circuit designs, IDs, and confidential information in 2011.46°

On the one hand, accession to the WTO is more difficult than joining the GATT,
while on the other hand, joining the WTO is not a simple task. In order to become a
WTO member, countries, like Iraq, must pay a ‘great price’ as they must acknowledge
all agreements concluded within the WTO.%® This ‘price’ is called the “principle of
obligation”. According to it, member states must accept all agreements concluded
within the scope of the WTO as one package; it is not permissible to accept only some
agreements, while rejecting others.*” TRIPS gives developing countries transition
period to abide by the agreement; however, Iraq very likely cannot benefit from this
transitional period upon joining the WTO, and it will be directly bound by all
agreements and provisions that are binding on all members of the organization.*%®
Therefore, Iraq must bring its IP legislations into adherence with the TRIPS's rules
before joining the WTO. For example, some Arab countries became members of

WTO/multilateral agreements before joining the organization, such as the UAE.*%°

The CPA issued and amended Iraqi laws to rebuild Iraq, because Iraq lacked
modern laws necessary for economic growth and development.*’® This does not mean
that Iraq did not have laws before its request to join the WTO. In fact, Iraq’s legal
system had been in existence since the region was ruled by the Ottomans and was

subsequently revised after the founding of the State of Iraq in 1921. Those laws,
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however, were not compatible with international standards.*'*

After 2003 the CPA aimed to connect Iraq with the international economic
system a great feat given its isolation forged by the destructive policies of the previous
administration. Before the Coalition forces occupied Iraq, Iragi government made no
effort to join the WTO as Iraq was banned from the WTO as a result of economic
sanctions, including Resolutions No. 661 in 1990 and No. 667 in 1991, imposed on
the country by UN Security Council after Kuwait was invaded by Iraq.*’? Therefore
Irag made no efforts to comply with WTO rules, which, in turn, hampered the ability
of Iraq’s economic sector to participate in international commerce. However, Iraq did
take steps prior to the outbreak of war with Iran and Kuwait to achieve modern
commercial capability. For example, in 1975 Iraq joined the PC regarding industrial
property, and, in 1976, Iraq became a member of WIPO.#’® The timeline of such
activity demonstrates how war halted the development of Iraqi laws as well as local
and international economic activities. The PC is considered the constitution for the
international protection of industrial property. It is the first international convention
concluded to regulate and protect industrial property. Articles 1 to 12 and Article 19

of the PC have also become applicable under the TRIPS.4™

Sometimes, nations seeking WTO membership such as Iraq are required to
reach bilateral agreements, especially with advanced industrial countries, to increase
the opportunity to join the WTO. For example, Jordan, before joining the WTO, signed
the (the Euro-Mediterranean Agreement on the Establishment of Collaboration in
2002) with the EU and with the U.S in 2001.#”® Bilateral and regional agreements since
2000 have increased, especially among industrialized and developing nations, to
implement IP provisions (called as TRIPS Plus) and based on the standards of

protecting IPRs in initialized nations like the EU and the U.S.#7
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3.2 Benefits of Iraq's accession to the TRIPS Agreement

What is the benefit of Iraq's accession to the TRIPS? We have said from the
beginning that Iraq will pay a greater price upon joining the WTO because it has to
accept all the agreements agreed upon since the UR in Marrakesh. At the same time,
Iraq very likely will not benefit from the transitory time was offered by the TRIPS,
which the agreement gave to the countries acceding to it from the beginning. Upon
accession, Iraq will abide by all the agreements directly concluded within the WTO
without enjoying the transitional period because this period has ended. For example,
Arab countries such as Kuwait, Bahrain, and Morocco have enjoyed the transitional
period which exists in the TRIPS, but Jordan, which joined the organization in 2000,
has not enjoyed this period, which the TRIPS gives to developing countries in order to

make their national legislations compliant with the rules of the agreement.*’

The most important benefit of Irag's entry into TRIPS lies in reducing the
impediments of Irag's admission to the WTO, and thus facilitating its accession to the
aforementioned organization. Thus, Irag's isolation from international trade relations
will end, and it will lead to Irag's economic openness and its integration with the
international community economically, after it lived in international isolation as a
result of the destructive policies of the previous regime. The Iraqi markets witnessed
the dumping of the economy after 2003 due to the openness to importing goods from
other countries at very cheap prices, which led to the collapse of the Iraqgi industry and
an increase in the unemployment rate. Upon joining the WTO, Iraq can benefit from
the WTO anti-dumping agreement and put an end to economic dumping, which will
lead to the development of the Iragi economic sector so that it can rival the member
states' economies.*’® The Safeguards agreement permits WTO members to temporarily
impose tariff quotas or safeguards in exceptional circumstances. However, before
resorting to guarantees, the member must show serious harm to the country's industries
as a result of increased imports and the guarantee must be utilized without

discrimination.*” There are many other benefits of joining the WTO, the research will

477 Carlos M Correa, Trade Related Aspects of Intellectual Property Rights (2nd edn, Oxford University
Press 2020) 464-473
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discuss them in separate section. Therefore, the development of IP laws facilitates
accession to the WTO. Joining the WTO means being able to take advantage of all the

agreements in it.

A sound system of IPRs protection will be crucial to support the growth of the
industry, provide advanced technology, and attract more high-end products to Irag. In
addition to reforming national laws, Iraq should strive to be an active part of a
community of nations that respects IPRs by adhering to international standards.
Commitment to the international agreements will help investors enter Irag; this
indicates that Iraq is ready for investment and reduces the risk premium required by

entrepreneurs.*

In addition, acceding to the TRIPS will certainly increase the volume of foreign
investment in lIraq, because this agreement will encourage Iraq to offer investors a
secure climate, and the foreign corporations will also be more interested in the Iraqi
market because their products will enjoy legal protection in accordance with the Iraqi
laws and it will be easier to transfer advanced technology to Iraq from developed
countries when they feel their rights are protected from abuse. “¢* This is because at
that time, Iraq will be committed to harmonizing its legislation with the rules of the
agreement. WTO membership for Iraq will result in a new road plan of a trade
policy. 82 With regard to restoring investor confidence, providing serious legal
protection for IPRs was one of the most important steps that Iraq took to attract external
capital to Iraq and rebuild the country after the war. In summary, these are considered
the reasons for attracting foreign investors and increasing the level of living for citizens

and the economic level of the country, which Iraq needed after 2003.

3.3 Iraqg's Interaction with the International Economic System
The Allies, headed by the U.S, sought once World War Il was over to establish
system of international commerce, with the participation of 44 countries in the Bretton

Woods conference that led to the establishment of two international institutions, the
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IMF, which was established to stabilizing exchange rates and supervising the monetary
system, and the WB established to helping European countries devastated by war and
assisting other countries in their economic development.*®® The idea of establishing an
organization to regulate world trade also emerged from the conference, but it was not
implemented directly, but rather began with the conclusion of the GATT.*4 GATT
goals is to establish the new international trading system, which approved many
principles, foremost of which is nondiscrimination between trading partners, for
example, the MFN principle requires a member state to offer a business concession to
one trade partner to offer the same treatment to all.*® The agreement also approved
working to reduce customs tariffs, for example, seeking to put an end to trade quotas,
and resolve the issue of subsidies to facilitate international trade movement, along with
all existing principles in the agreement the WTO established a powerful mechanism

for settling disputes between member states.*%

Three international organizations (WB, IMF, and WTO) nowadays are
responsible for preserving the international economic system. The current economic
system supports free markets, free trade, strict market discipline, and free
investment.*®” That’s why the industrialized countries largely strive to maintain the
current international economic system. The question that arises here is, can Iraqg

reintegrate into the international economic system?

From the time Irag invaded Kuwait in 1990 until the fall of the Baath regime,
the UN imposed a complete economic embargo on Irag. Specifically, under Resolution
No. 661 of 1990, with the exception of medical supplies and other materials required
for humanitarian needs.*® In response to the outright ban, Iraq rigidly forbade inves-

tment by foreigners.*®° Since then, the Iragi economy has suffered a period of
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deterioration and repeated crises, casting a long shadow over economic life and
isolating Iraq and its people from its regional and international surroundings.*®® Those
sanctions contributed to increasing the imbalance in Irag's economy and deepening its
crisis. Thus, during U.S Governor Paul Bremer’s tenure in Iraq (from 12 May 2003 to
28 June 2004),%* as a first step toward economic integration, the UN Security Council
under Resolution No. 1483 on 22 May 2003, lifted the bulk of the economic sanctions
(except for prohibitions relating to the supply or sale of arms to Iraq) and ended the
oil-for-food program.*9

Any nation that desires to obtain membership from the WTO must change its
internal legislation and harmonize it with the agreements concluded within the
framework of the aforementioned organization. So post-2003 reform in the Iragi legal
system became inevitable and necessary for Iraq's integration with the international
economic system. To achieve these goals, it was necessary to amend the laws in Iraq.
For example, prior to 2003, foreign companies were cautious about investing their
money in Iraq for a number of reasons. Most notably, foreign companies were banned
from operating in lIraq, and the Iragi laws did not align with international standards.
Aside from the legal implications, foreigners also refused to invest in Iraq because of
the security risks.*%

Prior to 2003, overseas companies were not allowed to apply for registration in
Irag, but after 2003, the CPA changed the Iragi Companies Law according to Order
No. 64 of 2004, where Article 12 allowed foreign companies to apply for registration
in Irag,** and therefore, the Companies Registration Guide accepts applications for
registration of foreign companies.

After the fall of the former regime Iraq adopted a new constitution to build a

democratic state. The new constitution provided the authority to the Iragi government
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to enter negotiations and set trade foreign policies, among other things.*%® New Iragi
constitution supports and encourages foreign investment and provides legal protection
for IPR, new lIragi constitution encourages and guarantees investment in various
sectors.*®® Therefore after accepting Irag's application to join the WTO, the Iraqi
Supreme National Committee (the committee concerned admission of Iraq) prepared
the requirements for accession. In September 2005 the Iraqi government prepared a
document of accession that included the Iraqi trade policy.**’ Subsequently on 15 Dec-
ember 2006, the WTO appointed Colombia's ambassador to the WTO (Claudia Uribe)

to lead the working group in charge of the Iragi accession process.

The working group drafted a memorandum, which the secretariat circulated to
the WTO members to develop questions and inquiries for Irag. On 25 May 2007 the
first round of negotiations between the working group and Iraq was held in Geneva to
discuss Iraq’s application to accession.*% During this meeting they asked Iraq to
submit data on agriculture, health, and phytosanitation; to discuss the technical
difficulties to trade data; and describe the legislative plan for and information about IP
within Iragi laws.*%® The Iragi government provided responses to these additional
inquiries in January 2008, and the WTO secretariat distributed Iraq’s legislative plan
to the member states. During the second negotiation meeting on 2 April 2008, the
Working team examined Irag's commercial laws.>%° After a long pause in negotiations,
Irag held the last informal meeting with the Working Team to discuss WTO
membership on 17 November 2017.5°! The meeting allowed the Iragi government and
member states to exchange their views on the steps that would be taken in the near
term for formal resumption. Since that time Iraq has not met again with the WTO nor
has Iraq taken any steps to complete the accession process, or submitting any

additional documents to persuade the WTO to accept its application.
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Under the temporary rule of the Coalition Authority, Irag became an observer
member of the WTO in 2004. Though the country initially took some steps towards
WTO membership in an effort to benefit from the organization’s advantages, with the
help of the CPA, Iraq amended the majority of its commercial laws, seeking to put into
place a new system to manage the economy and put an end to the economic and
financial corruption that existed under the previous government. The new economic
system in Iraq gave the private sector a leading role, rather than allowing the
government to retain full control as it had during the Baathist’s reign from 1968 to

2003.%%

Post-2003 changes have also modified the socialist ideals of the Baathist
regime, which controlled all aspects of individual life. Such modifications introduced
anew legal philosophy for managing many aspects of the state, including the economy
and commerce.®®® Additionally, the CPA sought to secure a judiciary independent
from the executive authority to put an end to the executive interference in the affairs
of the judiciary, because a safe trade environment needs independence free from

interference.®®*

Due to the state’s inefficiency and lack of successful project management prior
to 2003, Irag sought to adopt a new approach and mechanism for managing the
economy through the issuance of new legislation with the intention of liberalizing trade
and encouraging the private sector. For example, according to the new lIraqi
constitution, the state guarantees economic reforms in accordance with a modern
economic vision.>® As for the Iragi Central Bank (created in 1947),%% the CPA tried
to restore the prestige and independence of the Iragi Central Bank by granting it
independence in managing its financial and monetary affairs via Order No. 56. Article
1 of the Order established a strong, secure, and independent Iraqi central bank.>%7 It is

critical that the central bank which is the backbone of the state's economy has financial
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and administrative independence, as it organizes the state's monetary and economic
policy in conjunction with other institutions when the country faces crises.>® Prior to
2003, the Central Bank of Iraq failed to provide those benefits to the country as it was

managed and controlled by the Baathist regime.>%®

Iraq to be able to obtain WTO membership requires a review of many of its
current laws. After Saddam Hussein's regime fell to the Coalition Forces, the U.S
appointed a civilian governor of the Republic of Iraq until a national government could
be formed. Until that time, the CPA headed up the effort to rebuild the Iraqi legal
system. Through a set of Orders, the authority inserts various new provisions into Iraqi
law.*1% These post-2003 developments of Iraq’s national legislation will aid in the
nation’s efforts towards joining the WTO; however, further developments are
necessary to ensure that the laws comport with the agreements formulated according

to internationally agreed on principles and rules.

Since obtaining observer status from the WTO in 2004, Iraq has been working
to amend its laws such that they comply with the rules of the organization. For instance,
Irag has passed several laws since obtaining observer status, to include the Law on
Protection of National Products No. 11 of 2010 and the Customs Tariff Law No. 22 of
2010.%™ In addition, Iraq joined the Convention on the Implementation of Arbitration
Awards via Law No. 14 in 2021, with lrag becoming Member No. 167 of the
Convention,>*?Additionally, Iraq joined PCT in 2021,%" and Iraq issued Investment
legislation, which applies to both domestic and overseas investment. In order to attract
foreign investment, the Iraqi law grants foreign investors guarantees, privileges, and
the same rights enjoyed by national investors.>'* This text is a repetition of the repealed

Investment Law No. 39 that was issued by CPA.>*> And Iraq amended IP laws, among
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others. This was an important step to upgrade the Iragi economy and transfer the new

experience to Iraqg.

Though post 2003 many Iragi laws were amended whether by the CPA or the
Iraqi parliament, However, many laws remained unaligned with the work of the WTO,
as indicated by the Iragi Prime Minister's advisor, Mzhar Muhammad Salih. Salih
stated that ‘the Iraqi economy has been more liberal since 2003, but it lacks regulatory
and supervisory regulations in the scope of commercial relations and international
requirements in this regard, according to internationally approved standards.’>® The
consultant revealed that important legislation is lacking, especially laws that relate to
the rights of workers in the private sector, social security, and trade union organization.
He further stressed the need to establish a department supported by economic and legal
expertise in the Ministry of Commerce to coordinate relations with the WTO.% In this
regard, the Iragi Ministry of Commerce announced that it will prepare a new plan for
Irag's accession to the WTO, which will include forming a national committee to
continue Iraqg's accession work and working with the Iragi Parliament to amend and

issue the necessary laws for Irag's accession.®®

When comparing the legislative developments and the efforts exerted to
develop Iraq's infrastructure by the CPA against the developments and efforts put forth
by successive Iragi governments, it is clear that the coalition authority was more
insistent on Irag's accession to the WTO than all the successive lIragi governments.

Rapid legislative and economic developments occurred during the Coalition
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Authority’s short rule, and those legislative developments slowed dramatically after

state sovereignty was transferred to the Iraqgis.

The Coalition Authority’s occupation of Iraq was not only a political matter
but also a legislative shift in the country as it led to the amendment of many lIraqi
laws. Beginning in 2003 Irag implemented new economic and trade policies, opening
up the market to remainder of the globe and allowing foreign investors and companies
to work in country, to raise the country's economic level and integrate into the global
economic system. In 2004, Iraq applied to join the WTO.>*® Four months before the
CPA’s rule ended, Iraq attained observer status within the WTO on 11 February
2004.%% Since 2004, despite holding several meetings with the organization, Iraq has
yet to join the WTO, which means that more than nineteen years have passed since
Irag submitted a request to join the organization without result. Irag now enjoys
observer status in the WTO, as mentioned earlier. However, while obtaining observer
status is an easy matter, joining the organization requires a great deal of effort.5?! The
accession process involves long and arduous negotiation between the government of

the country that wishes to join the WTO and organization’s the members.>??

After negotiations, the member states usually grant observer status to a state
that wishes to join the organization. The organization grants to the nation seeking
WTO membership an opportunity to investigate the facts and find out the policy of
the organization.®? Despite the legislative amendments made to Iragi laws and
economic developments Post-2003, Irag remains outside the WTO and it is not able
to obtain a membership seat within the organization, only holding observer status
within the organization since 2004.5* This indicates that Iragi attempts to enter the
organization were not successful and this has certainly affected Iraqi foreign trade or
international trade relations between Irag and other countries or member countries of
the WTO.
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The political situation which is unstable in Iraq and internal sectarian conflicts
caused the suspension of Iraq’s efforts towards WTO affiliation for a long time and
reform its legislations.®® Unfortunately in Irag, stability continues to evade the
political arena; differences between political parties in Iraq become increasing
complex by the day, deepening into sectarian and national conflicts. For example as a
result of the 2019 demonstrations, the Iraqi elections, which were originally scheduled
for 2022, 5% commenced on 10 October 2021. Due to political disputes, the elected
government was not formed until 13 October 2022.%%" Legislative and economic

developments like accession to the WTO require a stable and secure environment.

In addition, according to the WTO Agreement, two-thirds of the parties must
decide on and approve the terms of membership in the MC.%% It is clear from this text
that Irag, which aspires to join the organization, must sits with all members of the
WTO bilaterally and enters negotiations with them because Iraq needs their
approval.®?° Therefore, Irag's status in the international arena, economically and

politically, will also affect its accession process to the WTO.5%

3.4 Effects of Accession to the WTO on Iraq

For Iraq to join the organization, there are a number of pros and cons. The study
will focus on the most important of these positives that Iraq will benefit from after
joining the WTO and the most prominent negatives that will hurt Iraq because of its
accession. There are various positive aspects of the Iragi entrance to WTO: It is
expected that country’s entrance to the organization will affect the lIraqi economy,
which has been suffering from significant weakness for a long time. Iragi accession

will encourage the industrial sector to increase production and support export
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opportunities through the decrease in customs duties imposed on their exports.>3! This
could potentially build up the industrial sector such that Iraq could be competitive with

other WTO member states.

Following 2003, Iraq faced a problem related to economic dumping, and it was
possible to find various goods from Iraq cheaper than in the country of origin, and
upon accession to the WTO, it could impose more restrictions in this area. The
organization allows customs duties to be imposed on dumping goods, as the
Safeguards Agreement lets WTO members to impose inconsistent WTO guarantees or
tariff quotas provisionally in exceptional situations if certain criteria are met. Before
resorting to guarantees, the country must demonstrate serious harm to the national
industry as a consequence of increased imports, and it must apply the guarantee in a
non-discriminatory way. >3 In the sense where an exported product is sold at less than
the domestic market price or production value, a WTO member state can command
anti-dumping duties on that dumped good. In this regard, to address dumping, Iraq
issued the Law on the Protection of Iraqi Products No. 11 of 2010, which allows the
government to determine the quantitative quotas of the product that may be imported,
impose or increase a customs tariff on the imported product or cancel or reduce the
tariff applied to an imported material. Additionally, it can take any measures that help
local producers adapt to imported products, provided that they do not go against what
the public wants and the obligations of the Republic of Irag under the relevant

international agreements.>

WTO accession would also be beneficial as Iragi imports might be eligible for
reduced tariffs; therefore, the Iragi consumer would have access to multiple types of

products at lower prices.>*

In addition, Irag's WTO affiliation would encourage overseas investment and

generate an influx of modern technology into the country, further stimulating national

531 Adeeb Q Shendi, 'lIrag's Accession to WTO and its Repercussions on the Iragi Economy' (2009) 2
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investment and enhancing Iragi technological capabilities.>® In this regard, the CPA
took an important step in issuing Order No. 39, which regulates foreign investment in
Iraq. The order provides that foreign investor in Irag may make investments on
conditions that are not less advantageous than those applied to Iragi investors.>%

Joining the WTO would support increased diversification in the country's
economy and, in turn, decrease its reliance on oil exports.>*’ Relying on oil exports as
a sole source of income is dangerous because at any time the price of oil could drop
globally and trigger economic trouble. Therefore, diversification of income sources
would increase stability in the country’s economic policy, which could, in turn, reduce

the unemployment problem.

In addition, Iraq can benefit from the non-discrimination principle upon joining
the WTO, which is one of the WTO's fundamental tenets.>® According to this
principle, if a WTO member awards one of its partners a distinct privilege such as a
decrease in tariffs imposed on one of its commodities, it should provide all other WTO

member states the same benefit.53°

The development of national legislation in a way that is compatible with the
WTO’s rules represents a positive sign that is reflected in the development of the
legislative system of the countries under the banner of the world organization, given
that these agreements were formulated according to internationally agreed on
principles and rules, and they are the result of long negotiations, especially since
developing nations necessity to develop their legislative system to provide the
appropriate environment to liberalize trade, open markets in the field of goods and

services, and protect these sectors from competition harmful to the economy.>#
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We also expect that Iraq joining the organization will provide the country the
opportunity to benefit from the commercial and legal expertise of the various nations,
especially the developed nations, through discussions and the development of trade
ties with them, which will lead to an improvement in the economic situation in Iraq

and provide more legal protection for domestic and foreign products.

Though becoming a WTO member offers several benefits, it also raises some
concerns for Irag. Irag's accession to the organization has a series of negative aspects.
The WTO agreement works on the principle of accepting or rejecting all results, and
therefore, upon lIrag joins the WTO; it must accept all WTO agreements, without
benefiting from the transitional period granted by the organization to countries at the

beginning of its establishment.>*

Additionally, Iraq is politically unstable, a circumstance that affects its national
economy and production capacity as well as the ability of Iragi industry to compete
with WTO member countries.>*? This slow economic and industrial development in
Irag, slows the progress on Iraqgi legislative development, especially economic
legislation as such development can only move as swiftly as the nation's industrial and

economic position.

In addition, certain elements of the trade-related IPR that deal with issues such
as licensing, copyrights, and reproduction increase the difficulty for developing
nations to imitate the new technology, which leads high costs for obtaining new

products in these countries.>*

Irag today cannot export any goods or services to other countries or members
of the WTO, except for crude oil, which does not face any obstacles.>** Thus, Iraqi

industry lacks sufficient competitiveness.
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Despite strong arguments in favor of Irag's accession to the WTO, there are
opposing views. Some believe that WTO accession cause to rise of competition in the
Iragi marketplace because of adherence to the rules of opening the marketplace, which
will negatively affect some national industries due to their inability to compete with
foreign industries in respect of quality and price of products, which will lead to a higher
unemployment rate.>® The Iraqi industrial sector is not currently ready to compete
internationally as Irag depends mainly on import goods. In fact, there are a huge
number of trucks on the Iragi border importing various materials to Iraq and returning

empty to their homeland.

In spite of these concerns surrounding Iragi accession to the WTO, we believe
that remaining outside the WTO will do more harm to Iraq. The WTO currently has
164 members globally, and more than 24 countries are trying to join and retain
observer status.>*® Additionally, Irag joining the organization will encourage its
commercial and economic activities, increase its internal production, keep pace with
global technological development, because opening up to the countries of the world
and interacting with them is a necessity to enable the economies of countries to develop
through international trade and the exchange of experiences. " Therefore, Iraq's
adherence to the organization's laws and consideration of the organization's decisions

will lead to an improvement in the economic situation in Iraq.

3.5 Reformation of the Iraqi IP Laws

Rather than a single law like Egypt, where all types of IP are regulated by one
law, which is the Egyptian IP law No 82 of 2002, in Iraq, there is no single law for IP,
as it is regulated by different laws including the Irag copyright law, Iraqgi trademark
and Gls law and Iragi law regarding plant variety protection, patent, IDs and

undisclosed information.

The regulation of IP under one law helps creators and consumers to know their

rights easily, helps to avoid legislative contradiction and ambiguity, amending it
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becomes easier, and helps the legislature to find legal defects or legal articles that are
not in line with international standards and TRIPS.>*® Iraq applied to join the WTO in
2004, and this required the Iragi government to provide documents related to the
agriculture and services sector, in addition to technical obstacles facing the foreign
trade sector, matters related to health, and IP, among other things. Additionally, all of
this required the government to submit a legislative action plan for the change that it
intended to make in the organizational aspects and legislation in line with the

conditions for joining the WTO.%#

TRIPS not only had an impact on Iraqgi IP laws, but also affected the IP laws of
the majority of Arab countries, especially countries that joined the WTO or countries
that wish to join the organization. For example, the Jordanian legislature issued and
amended IP laws to maintain compliance with world standards and standards found in
the TRIPS through the issuance of Trademark Law No. 37 of 2000 to replace the old
Trademark legislation, commercial Secrets Law was published (2000), among

others.>%0

Additionally, the Egyptian legislature issued the new IP Law No. 82 of 2002
to replace the old IP laws,**! Further, the Qatari legislature issued Copyright and
trademarks, Gls, and IDs and models (2002), among others, to keep pace with
international requirements.>? In Iraq, post-2003, the Iraqi legislature also amended the
Iragi IP laws for the same purpose. There are several laws that regulate IP in Iraq,

which will be discussed in this study below:

3.5.1 Iragi Copyright and related rights Law
The author is the rightsholder and is entitled to be protected by law from any
attack. Due to this, global accords like the TRIPS and the BC provide international
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legal protection for those rights, while domestic legislations also for copyright and
related rights provide legal protection at the domestic level, to encourage the
continuation of innovations so that humanity benefits from the author's ideas.
Therefore, the legislations try to make an equilibrium among the interests of the author
and the interests of society. The rights which preserved includes right to publish, print,
record, photograph, and copy, translation, editing, modification, summarizing,
distributing, quoting, public display, television and radio broadcasting, and
rebroadcasting.”?

The Ottoman Copyright Law (1912) was in force in many Arab countries,
including Iraq, until the issuance of legislation to protect copyright, and this law was
repealed by Iragi law No. 3 of 1971 on Copyright.>>* Post-2003, the CPA began to
amend Iraqgi laws, including the copyright law by Order No. 83 of 2004, to keep pace
with global developments and TRIPS for the purpose of facilitating WTO accession,
as it came from the preamble of the Order. The purpose of issuing this Order was to
recognize global norms and to incorporate contemporary WTO standards into Iraqi
law, where a new Order organized the rights related to copyright that were not
regulated by the previous Iragi copyright law, but the law retained the same title.>>®
The Iraqi legislature had to add related rights to the law as came from the TRIPS,>%
and as explained in chapter Il of our dissertation, the majority of Arab laws added the
word related rights to their copyright law upon amending their legislation, such as
Egypt, UAE, Oman, Qatar, Bahrain, and Tunisia. Therefore, this is considered a
deficiency in Iraqgi law.

Also, a new law has protected computer programs along with other literary
works. As stated in Article 2, computer programs, with source code or machine, must

be safeguarded as literary works, prior to the amendment; the Iragi Copyright Law did
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not protect or deem computer programs as literary works.>” This is confirmed by the
TRIPS, according to the agreement computer programs should enjoy legal protection
under the BC as a literary work,>® Iraq has not yet joined the BC, and the question
arises here: Is Irag's non-accession to the BC considered a legislative deficiency or not

in Iragi law?

In our opinion, Irag's non-accession to the BC is not a legislative deficiency
because accession to the BC is not a requirement for joining the WTO. On the other
hand, there are countries that have joined the WTO but are not members of the BC,
such as Taiwan, which joined the organization in 2002 and is not a member of the BC
yet.>% At the same time, we believe that Irag's accession to the BC would be a good
step and demonstrate Irag's commitment to more international standards for the
protection of IPR and lead to Irag's readiness to implement the provisions of the BC
upon WTO affiliation, the accession of a large number of Arab nations to the BC
before their accession to the WTO such as Tunisia, Egypt, Jordan, Qatar, KSA, UAE,
Yemen, and Kuwait,>® indicates the importance of joining the BC, so we believe that
Irag's accession to the BC is in the interest of Iraq. However, if Iraq accedes to the
TRIPS, it will automatically adhere to most articles of the BC, specifically articles 1
through 21 of the BC, because according to the TRIPS, all members are obligated by

the BC from articles 1 to 21 and its Annexes.%%1

As was observed when the dangerous Covid-19 virus pandemic spread around
the world, the importance of copyright protection increased, especially when face-to-
face education stopped, and schools and universities in many countries of the world
adopted e-learning and used the internet for their communication.>®? Furthermore,
electronically published works are more vulnerable to attack than traditional

paperwork, so attacks on electronically published works will increase in e-learning,
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which is defined as electronic IP; therefore, these electronic works need strong legal
protection.®®® At the national level, the Iraqgi legislature has provided legal protection
for electronically published works; according to the Iragi Copyright Law, authors of
innovative in literature, arts and sciences enjoy legal preservation irrespective of their
manner of publishing.>®* In addition, according to the Iragi legislation the rightsholder

alone entitled to choose how and when to publish his or her work.>®

It is clear from the Iraqi law that authors are free to make their own decisions
about how their work is to be published, and even if their work is published
electronically, they are legally protected. This legal protection is also provided in the
TRIPS; for example, TRIPS provided that members of the agreement must abide by
articles 1 to 21 of the BC and its annexes.>®® According to the BC the rightsholder
enjoy legal protection, irrespective of its method or method of expression, such as
lectures, books and sermons, among others.%®’ It is evident from this that after the
amendment that was made to the Iragi copyright law, the Iraqi legislature enabled the
Iragi law to conform with standards that exist in the TRIPS and BC in this regard.

Additionally, before the amendment of the Iraqi Law, the length of copyright
preservation was twenty-five years, which was calculated from the day the author
passed away.>®® However, post-2003, the CPA amended this article, whereby the term
becomes fifty years.>®° The same period provided by the BC,*"° and all Arab acceded
countries identified the same period for the protection of copyright as mentioned

before, such as the UAE, Qatar, Bahrain, and Jordan among others.
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Additionally, the lraqi legislature provided legal preservation of sound
recordings,®’* as it came from the TRIPS.>" In addition, the establishment of the Court
of Publishing in Iraq by a decision of the Judicial Council in 2010 was a positive step,
the Court of Publishing is competent to civilian and crime claims related to the
publication. The establishment of this court had an important role in protecting all
kinds of copyright in Irag and encouraged the owner of these rights to defend and claim
their rights when they were attacked.>”® In addition, the Iragi Center for the National
copyright preservation was established under the supervision of the Ministry of

Culture.®™

Also, the Arab Convention for Copyrights protection was concluded between
the Arab countries (1981) and establishing a unified Arab system for copyright
protection. Eleven Arab countries have signed this agreement out of a total of 22 Arab
countries, and it was ratified by eight Arab countries, including Iraqg, Iraq becomes a

party to this agreement since its establishment.>’®

With all these good steps, there is also a legislative deficiency in Iragi law
concerning the folklore protection. The Iraqgi Copyright law does not contain any text
regulating issues related to folklore,>"® and this is considered a legislative deficiency,
although the TRIPS also did not regulate this important issue, but referred it to the BC.
The BC gave the member states flexibility and stipulated that the legislature of the
countries has the power to determine the authority competent on behalf of the author
to defend those works in which the author's identity is unknown.>”’ For example, an

Egyptian legislator considers national folklore as a public property. It stipulates that

7L Art 2 (12) of the Iragi Copyright Law No 83 of 2004 states: ‘Sound recordings shall enjoys legal

protection’.
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the eligible authority can practice the authorship rights over folklore.>’® Iraqi can adopt

the position of Egyptian law regarding the protection of folklore.

Additionally, regarding broadcasting organizations as a related rights to the
copyright, Iragi law provides fifty years to protect broadcasting organizations rights,>’®
but the period available in the TRIPS is twenty years as mentioned in chapter Il. We
think that this period is very long compared to the laws of Arab countries such as the

Egyptian law that we explained earlier, and the Omani law.%®

3.5.2 Iraqi Patent, ICs, IDs, Plant Variety, and Undisclosed Information Law

The Ottoman Patent Law of 1879 was in effect in Irag, considering that the
lands of Iraq were part of the Ottoman Empire, and this law was translated from the
French Patent Law of 1844.%8! After Iraq gained independence as an independent
country, the Ottoman Patent Law remained in force until the issuance of Iraqi Patent
Law No. 30 of 1930, which was the first Iraqi patent law, subsequently altered by
legislation No. 65 (1970).582

CPA amended the Iragi Law No. 65 of 1970 by Order No. 81 of 2004 and the
name of the law became the Law of Patent, ICs, IDs, Plant Variety and Undisclosed
Information.>® In this case, the CPA changed the law’s title as well, in contrast to the
copyright law as mentioned above, which after changing and adding related rights to
the law, but the name of the law remained the same as copyright law (which was

supposed to add related rights to the title of the law).

The preamble of Order No. 81 states that, in accordance with my capacity as
CPA Administrator for benefit of the public, Governing Board desires to alter the Iraqgi

IP system to enhance its economic status, combat unemployment and provide a safe

578 Art 142 of the Egyptian IP No 82 (2002) states: ‘Public domain status is accorded to national folklore.
The appropriate ministry will handle the folklore copyrights’.

579 Art 34 of the Iraqi copyright Law Order No 83 states: ‘Broadcasting organizations shall exclusively
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environment for businessmen by protecting their IP. Furthermore, because the Patents
and IDs Law's provisions did not adhere to worldwide standards for IP protection, and
Irag's desire to join into the global trade system, join the WTO and adopt modern

standards for IP, the temporary authority issued Order No. 81.%84

For example, Order No 81 lays down conditions for granting patents of
inventions. According to the Order, the patent ought to be viable, and secondly, it
ought to be novel and involve an innovative step, whether in relation to new industrial
methods or innovative industrial products, or novel use of conventional industrial
techniques,®® as stipulated in the TRIPS,%8 while the old Iragi patent law did not
require these conditions for patent registration.>®” However, TRIPS did not go into
detail to clarify these terms, the agreement gives the freedom to its member states to
go into more detail and clarify these terms or conditions. The Iraqgi law explains these
conditions such as the Jordanian law as discussed in Chapter Il and specifies when a
patent is not considered a new invention, for example, according to Iraqi law, a patent
is not considered new if the invention has already been done publicly, or if part of it

has been granted to someone other than the inventor.>8

Additionally, according to the Order, the duration of a patent's protection
increased to two decades.>®® This is the same period granted for patent protection by
the TRIPS.5® Before the duration of a patent's protection in Iraqi law was amended, it
was 15 years, and it started from the day of the application of the patent or from the

day of completing the documents.>%!

584 See Preamble of Order No 81 (2004)
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Order No. 81 provides legal protection for pharmaceutical products in Iraq as
well. >%2 However, before 2003 it was not allowed under Iragi laws to register
pharmaceutical products as patents. °* Post-2003 Iragi legislature recognized
pharmaceutical patents, which led to the expansion of patents to include inventions

related to pharmaceutical preparations.>®*

When the world faced the Covid-19 pandemic in 2020, the dangerous virus that
caused the death of a vast number of individuals around the world, the LDCs and
developing nations were facing pressing obstacles such as providing medicines and
other medical supplies to confront this pandemic. Pharmaceutical companies in the
world were in a quest to develop a vaccine to at least reduce the number of deaths due
to the virus. These companies have developed various vaccines to confront this
pandemic.>®® Although their main goal was to gain maximum profit, TRIPS, at the
same time, protects their rights and creativity from infringement and obliges WTO
member states to protect their rights as patent holders for at least 20 years, according

to the agreement.>®

Therefore countries of the world have two options, particularly the developing
nations and the LDCs, either they import these vaccines to their country and pay these
companies, which leads to the monopoly of those vaccines by those companies, or
produce those same vaccines after obtaining a license from these giant companies,
which leads to a rise in prices of those drugs.®” TRIPS led to the monopoly of these
medicines by the economically developed countries and helped them gain substantial
profit for their creations. The countries that produced these medicines sell their

medicines to many countries around the world at different prices.>%

%92 Order No. 81, abolished Art 3 (2) of Law No. 65 of 1970, which prohibited medical and
pharmaceutical formulations from being patented

%93 Art 3 (2) of the Iragi Law No. 65 of 1970 states: ‘A patent is not granted if it relates to medical and
pharmaceutical formulations’.

594 Ali, 'Intellectual Property Rights and Its Implications (n 34) 67-72

5% Sjva T and Others, 'The TRIPS Intellectual Property Waiver Proposal: Creating the Right Incentives
in Patent Law and Politics to end the COVID-19 Pandemic' [2021] SSRN Electronic Journal

5% Art 33 (Appendix B)

597 Nancy S J and Caesar A, 'What’s Yours is Ours: Waiving Intellectual Property Protections for
COVID-19 Vaccines' (2021) 47J of Med Ethics 595, 595-597

% Jorge L C, 'US Support for a WTO Waiver of COVID-19 Intellectual Property' (2021) 56
Intereconomics179, 179-180
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There is also an important issue that relates to the exhaustion of IPR, among
the Arab countries, the Egyptian legislature resolved the problem of exhaustion of IP
rights, the Egyptian IP law stipulates that the protection of the right of the owner are
exhausted when they put these products for trade in the market of any country, whether
by them or through one of their affiliates or with their consent.>®® TRIPS did not
regulate this important issue. Also, the Iraqi legislature has not defined the time when
IPRs are exhausted, and this is considered a legislative deficiency in Iragi law.%%° The
Iraqi legislature could adopt Article 10 of the Egyptian IP law to cover this legislative

deficiency.

Additionally, under the TRIPS, the patent owners are entitled to enjoy certain
exclusive rights: able to eliminate others for using, and putting up for sale, importing
or selling to achieve this goal, the product without their consent.®®! Iragi patent law
expressly grants the same exclusive rights to patent owners as required by the
TRIPS.502

In return for the private authority that give to the rightsholder, Iragi law gives
the right of compulsory license to a third party in some cases such as an emergency,
public interest or national defense. %% The Iraqgi legislature amended Article 27
regarding grants compulsory license to harmonize Iragi legislation with TRIPS.5%
This means that WTO member states can resort to the TRIPS, which gives them the
authority to practice appropriate actions to face rightsholders from abusing their
rights. 6% While TRIPS does not specify what constitute a state of emergency.
Although Iragi law allows a competent authority in Iraq to give an authorization to
others to utilize the innovation without obtaining rightsholder permission in an
emergency, but without defining or defining what is meant by an emergency or what
constitutes an emergency according to Iragi law. This is considered as a legislative

deficiency in Iraqi law.

59 See Art (10) of the Egyptian IP No. 82 (2002

800 See Order No 81 of 2004

601 Art 28 (a) (b) (Appendix B)

802 Art 12 of Order No 81 (2004) states: ‘The owners have the right to forbid anyone from producing,
utilizing, or otherwise processing without their consent’.

603 Art 27 (a) of Order No 81 (2004) states: ‘A license could be given by the Registrar if an emergency
or a need for national defense necessitates’.

604 Art (31) (Appendix B)

605 Art (8) (2) (Appendix B)
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However, there are legislative deficiencies in Order 81; for example, Iraqi law
gives the authority to the registrar or any person concerned to request the registrar to
invalidate a patent, if it is in violation of the requirements of the law or to exclude it
from being amended if the registered data is not compatible with reality.5%® However,
TRIPs does not allow the exclusion of an invention except for certain reasons, some
of which are completely different from the reasons mentioned in the Iraqi legislation,
TRIPS allowed parties of the organization to exclude the invention related to the
methods of diagnosis, necessary surgery and therapy for the patients, biological
techniques for flora production or animals.®°” The Iraqi legislature should reiterate
what was stated in the TRIPS and clearly specify the reasons for the invalidity of

registered patents as contained in the agreement.

Another legislative deficiency in the new Iragi IP law is that Order No. 81
issued by the coalition authority in 2004 did not change Article 33 of the Iragi Law
No. 65 of 1970, which enable anyone to object registrar’s decision with the Minister
within a specified period. The Minister’s decision in this regard is definitive,%°® and
this contradicts to the TRIPS, which offers the chance for the rightsholder to request
consideration before the court when a decision is issued to cancel the patent’s
registration or forfeit the right to the patent.%® This means that according to the
agreement, the judicial authority has the right to consider cases related to patent

registration, not the executive authority as stated in Iragi law.

Arab WTO members grant the court the control to conduct judicial reviews of
patent cases, but there is a difference in determining which type of court is competent
to hear a patent case, for example, under Egyptian IP legislation the Administrative
tribunal is respective to hear cases related to decisions issued regarding patents.®°

Jordanian law also grants the tribunal the capability to judicial reviews related to

606 Art 33 of the Order No 81 (2004) states: ‘Any interested party may request from the registrar, and
the registrar has the power to invalidate the patent in violation of this legislation or to change any entry
in the registry that is false or contradicts an entry that was recorded illegally’.

807 Art 27 (2) (3) (a) (b) (Appendix B)

608 Art 33 of the Order No 81 (2004) states: ‘The resolution of the registrar is subject to objection to the
Minister. The Minister's resolution in this regard is final’.

609 Art 32 (Appendix B)

610 Art 27 of the Egyptian IP No 82 (2002) states: ‘The Administrative Court has jurisdiction to hear
cases related to decisions issued regarding patents’.
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patents; for example, according to the Jordanian Patent Law, if the registrar issues a
resolution refusing the application to register the patent, an appeal may be made by the
patent holder against the register's resolution with the Supreme Tribunal of Justice. 5!
Additionally, according to the same law rightsholder is able to object to a ministerial

resolution related to a license to exploit inventions.5?

Both Egyptian and Jordanian law give the courts the authority to judicial review
related to patents, but there is a difference between them. The Egyptian law gives the
administrative court authority to judicial review related to patents, while the Jordanian
law gives the authority to the Tribunal of Justice; however, we encourage building a
specific tribunal for judicial review related to the IP in Irag. In addition, UAE
legislation gives the authority to the competent court for judicial review regarding
patent problems.5!® Also, the Kuwaiti law gives the court the authority to judicial
review to problems related to patents, according to the Kuwaiti law every decision
related to a patent may be appealed with the court.®** These amendments that were
made in the Arab world were highly beneficial in facilitating their accession to that
organization. Therefore, Irag must also take these steps and amend its laws to become
in line with agreements concluded within the scope of the WTO to facilitate its

accession process.

Concerning IDs, in its amendments, according to the Order No 81, the
protection of I1Ds can only be guaranteed when a set of conditions is provided. The
objective conditions consist of two basic conditions, innovation and novelty,5'° and
these conditions are stipulated by the TRIPS.%*® The old Iraqi patent and industrial law

did not contain these conditions.®*” In addition, the new law amended the protection

611 Art 8 (C) of Jordanian Law on Patent No 32 (1999) states: ‘The applicant may challenge the decision
of the registrar at the High Court of Justice’.

612 Art 26 of the Jordanian Law on Patent No 32 (1999) states: ‘The High Court shall hear appeals of
the Minister's decision’.

613 Art 9 (2) of the UAE Law No 17 (2002) states: ‘Unless the parties have agreed otherwise, the inventor
is entitled to additional remuneration as assessed by the court’.

614 Art 22 of the Kuwaiti Patents, Utility Models, IDs and ICs Law No (1999) states: ‘Any decision
made by the appropriate authorities about an opposition may be challenged in court’.

615 Art 36 of Order No 81 (2004) states: ‘The request for the registration of IDs or Models will be
authorized if the IDs or Models are novel or distinctive’.

616 Art 25 (1) (Appendix B)

817 Iragi Law No 65 (1970) did not specify the conditions for IDs
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period for industrial models; it has changed from seven years to ten years, calculated

from the day of the certificate's issuance,®'® as stipulated by the TRIPS.%°

Post-2003, the Iraqgi legislature organized some types of IP that were not
regulated by Iragi laws before; for example, Order No. 81 added two chapters, a
chapter under the title of Protection of Undisclosed Information and another chapter
under the title of Protection of 1Cs,%% as existed in the TRIPS.®?! According to the
Order No. 81, normal and legal persons have the ability to legally retain information
that is within their control against its use by others or disclosure sans their
authorization. %22 This provision, which is provided by the Iragi law, is an exact
repetition of the TRIPS.5%

In addition, according to Order, there must be two conditions for protecting this
information; first, it must have commercial value, and second, the owner of this
information must take serious steps to preserve it.®2* These conditions are consistent
with the TRIPS.52° But neither the Iragi law nor the TRIPS specify the measures that
must be taken by a person to keep his/her confidential information or trade secrets.
Additionally, the Order did not define the protection period for this information. The
Iragi law did not specify the legal period for confidential information and this is
considered a deficiency in Iraqi legislation, but the reason for these legislative
deficiencies that exist in Iragi law is back to the TRIPS because the agreement did not
specify any period or measures for protecting confidential information or trade secrets.
Iragi law repeats what is contained in the TRIPS, but is supposed to go into more detail
to complement the deficiencies of the TRIPS. The regulation of an important topic,

such as the protection of confidential information, with only two articles, is indicative

818 Art 41 of the Order No 81 of 2004 states: ‘IDs protection is granted for ten years’.

619 Art 26 (3) (Appendix B)

620 See Chapter Threebis and Chapter Threeter of the Iragi Patent, ICs, IDs, Plant Variety and
Undisclosed Information Law No 81 (2004)

621 The TRIPS Agreement regulates ICs through a separate section, namely Section 6 of the agreement,
and undisclosed information is also regulated in a separate section, namely Section 7 of the Agreement
622 Art 1 of Chapter Three of the Order No 81 (2004) states: ‘The ability to prevent the disclosure of
knowledge legally in their control to the acquisition of, or use by third person sans their agreement in a
way inconsistent with ethical business practices shall be available to both natural and legal people’.

623 Art 39 (2) (Appendix B)

624 Art 1 (b) (c) of Order No 81 (2004) states: ‘such information: b) because it's a secret, it has
commercial worth; and c) has been kept hidden’.

625 Art 39 (2) (a) (b) (c) (Appendix B)
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of the lack of success of the Iragi Legislature. Additionally, Order No. 81 stipulates
that the time of design preservation is ten years,%? as found in the TRIPS.%%’

The CPA also adds the Iraqi plant varieties law, in which the private ownership
of biological resources was previously prohibited. The changes imposed by the above-
mentioned order make it illegal to keep and exchange seeds between and by farmers
when the seeds in question are of a protected variety; thus, the protected crop varieties
that Transnational Corporations (TNC) brought to Iraq for agricultural reconstruction
would be owned by the companies.®?® Order No. 81 ensures the entrance of good
quality seeds into Iraq, while also reducing barriers before Iraq's accession to the
WTO.

Finally, the issuance of new plant varieties law in Iraq considers good steps.52°
As stipulated by TRIPS, participants shall grant preservation to plant varieties by a
special law or through the patent law.%*° This means that Iraq is trying to meet the
TRIPS' standards by providing adequate preservation for plant varieties in an

independent regime.

3.5.3 Iraqgi Trademarks and Gls Law

According to the definitions that came from the Arab Industrial Development
and Mining Organization report, a trademark is a mark used by merchants to make
their items stand out from the products of others. In order for the law to protect the
trademark, it must be distinctive, not misleading, and not violate public order and
public morals.®3! Also, Gls are marks placed on a particular product indicating that it
comes from a specific geographical area.®®? Following 2003, the CPA amended law
No. 21 of 1957 on Trademarks and Commercial Data, in accordance with Order No.
80 of 2004, and the name of the law became the Trademarks and Gls.5*® The Iraqi law
regulated Gls for the first time through Order No. 80.

626 Art 11 (B) of the Order No 81 (2004) states: ‘The design protection lasts for ten years’.

627 Art 38 (Appendix B)

628 John F, ‘Intellectual Property Rights and the Public Domain in the New World Order’ (2006) 2
Indian JL & Tech 106, 109

629 See Iraqi law of registration, approval, and protection of agricultural varieties No 15 (2013)

830 Art 27 (3) (b) (Appendix B)

831 Arab Industrial Development and Mining Organization (n 474) 1

832 ibid

633 |ragi Trademarks and Gls Law No 80 (2004)



131

As stated in the preamble of the Order, the objective of these amendments is
for Iragi law to adhere to global norms and WTO rules. For example, Order No. 80 has
added legal preservation for known signs, according to the Order the holder of a well-
known brand enjoys the protection granted even if a brand is not registered in Iraq, it

is nonetheless protected by this statute,®3* to become in line with the TRIPS.5%

Additionally, Order No. 80 defines Gls as indicators that determine the source
of a good, when the reputation and value of the item mainly attributed to its

environmental source, 5% as found in the TRIPS.%37

However, in respect of the interval of preserving trademark, TRIPS stipulates
that the term for trademark protection should be at least 7 years and it might be
extended.%3 In contrast to the Iragi law that gives a longer period for trademark
protection, which is a period of 10 years, and it is renewable for the same period
according to an application submitted during the last year after paying the imposed
fees.5%° This is normal and is acceptable by the TRIPS, since the agreement defines 7
years, so the Iraqi legislature set a period of 10 years in order to be consistent with the
TRIPS.

Despite the amendments, Iragi law could have benefited more from the
TRIPS's guidelines, for example, TRIPS grants the right to its parties to allow the
registration of visually perceptible signs only,%*° but the Iragi legislature did not take
advantage of this provision and allowed completely without exception the registration
of invisible signs. According to Iragi law, signs to be protected as a trademark do not
need to be visible or visually perceptible.5%! Iragi law has been amended under the

U.S’s supervision, U.S law allows the registration of invisible signs, for example, U.S

834 Art 4 (2) of Trademarks and GIs Law No. 80 of 2004 states: ‘if a known sign is not enrolled in Iraq,
its holder is nonetheless entitled to the protection provided by this Law’.

835 Art 16 (Appendix B)

636 Art 1 (6) of the Iraqi Trademarks and GIs Law Order No 80 (2004) states: ‘GIs are signals that place
an item’s reputation, due to its geographic origin on the territory of a country, or an area or locality
within that territory’.

837 Art 22 (1) (Appendix B)

638 Art 18 (Appendix B)

639 Art 20 (1) of the Order No 80 (2004) states: ‘A mark's protection period is ten years, renewable for
an additional ten-year.

640 Art 15 (1) (Appendix B)

641 Art 1 (3) of the Order No 80 (2004) states: ‘It is not necessary for signs to be physically discernible’.
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trademark law provides protection for a (fragrance, Scent or flavor) that is not

perceptible visually.54?

Transfer of those rules to Iragi law without creating an appropriate environment
for that is unreasonable and the presence of advanced technology in the U.S capable
of registering every kind of sign that is not present in Irag. As mentioned in Chapter
I1, unlike Iraq, the majority of Arab nations do not permit the registration of not
visually perceptible signs such as Egyptian, Qatar, KSA, Jordan, and Yemen. And
there are Arab countries that allow the registration of some types of visually
perceptible signs like sound, smile, and music, such as UAE, Morocco, and Bahrain.

By comparing Iraqi law with the laws of other Arab countries, it becomes clear
that there is a legislative deficiency in Iraqgi law. To fill this deficiency, the Iraqgi law
can either adopt the position of the Egyptian or Jordanian law or other Arab countries
that will not allow the registration of non-visually perceptible signs, or it can adopt the
position of the Arab countries such as UAE, Bahrain, and Morocco that allow the
registration of non-visually perceptible signs, but not absolutely, but rather specify
types of the invisible signs that can be registered as a trademark.

3.6 IPR Enforcement in Iraq

What is the importance of the enforcement of IPR protection? Is enforcement
of IP laws in Iraq at the required level? This section will address those topics and
answer these questions. The legal reforms that took place in Iraqi law after 2003 by
the CPA and the legislature continued to amend Iragi laws to keep pace with global
developments, but legal reforms are insufficient because the amended laws need to

provide a proper mechanism for their implementation as well.

Usually, 4 steps involved of integration into global economy. Step one is to
amend laws including IP legislations to adhere to global norms. Second step is to
obtain membership in the WTO. The third stage after obtaining membership is the
enforcement of those laws. The fourth stage is the result of the implementation of these

laws including IP laws, because implementation leads to the detection of legal

642 "TMEP' (Tmep.uspto.gov, 2022) <https://tmep.uspto.gov/RDMS/TMEP/current#/current/TMEP-
1200d1e2882.html> accessed 1 August 2022



133

deficiencies and causes a reduction in barriers and legal deficiencies.®*® Irag's position
is currently between the first and second stages, because post-2003, it reformed its
legislations but it still outside the WTO.

There is a special part of the TRIPS, which is the third part that relates to the
enforcement of IPR. It is also concerned with setting detailed procedural rules. This
part obligates members to provide certain basic procedures for IPR holders, including
civil procedures to protect rights and compensate their owners in case of infringement,
and criminal procedures to be taken in the event of intentional counterfeiting of
trademarks or infringement of copyright, in addition to temporary and precautionary
measures taken in order to retain evidence relevant to an incident involving the
infringement of the IP or the prevention of an imminent attack on it, and border

measures. 54

Pursuant to the TRIPS all procedures mentioned above, and all measures for
the enforcement of IPR shall be impartial, may not be sophisticated or expensive, and
do not involve illogical lead times or unnecessary delays.5*> TRIPS follows the system
of resolving conflict administered by the WTO. This system provides members with a
mechanism to resolve their disputes resulting from the application of the TRIPS, and
it is noted that all WTO members are equal before this system, regardless of the size

of their economy or their policies.®*®

When Iraq joins that organization, it will benefit from that system and will be
able to refer economic and IP problems through the mechanism for settling disputes in
the context of the WTO. In Iraq, there are legislative provisions that must be
implemented to protect IPR of all kinds. Of course, these objective rules need a body
to implement them, and this body is the court. The Iraqi legislature tried to provide
effective protection for creators or owners of IP, as Iragi IP laws provide IP owners to
claim compensation based on civil liability when their property is infringed and impose

a criminal penalty on the infringer of their rights.

643 Al-Dajani (n 25) 260

644 Arab Industrial Development and Mining Organization (n 474) 24
645 Art 41 (2) of the TRIPS (n 427)

646 Arab Industrial Development and Mining Organization (n 474) 24
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3.6.1 Civil Penalties

The Iraqi legislation grants the right for IPR holders to claim compensation
when their rights are infringed. For example, Order No. 80 provides for the competent
court to order appropriate compensation to compensate the right holder’s loss due to
infringement.%” This is also stated in the TRIPS according to the agreement; the
judiciary has the authority to require a violator to pay appropriate compensation for

the damage caused to right holders due to the infringement of their IPR.%48

Additionally, according to the Order No. 83 authors may request recompense
if their rights are violated, and the work's literary, scientific, and creative merits and

the cultural status of the author will be considered when estimating compensation.84°

In addition, Order No. 81 allows the court to confiscate the seized things to
subtract from fines their cost or compensation. This is intended for the court to issue a
decision to confiscate the counterfeit items, and materials used to imitate those goods
and to compensate the patent or industrial models’ owners in this case.%*° From this, it
is clear that owners of patents or industrial models can claim compensation from the
court in the event of their invention being counterfeited and both Iraqi law and TRIPS
give this right to the owner of the IP. Therefore, protecting rights holders from
infringement is very important to create reassurance and a safe environment and

encourage them to continue on their path and creativity.

3.6.2 Criminal penalties

TRIPS obligates member states to impose penalties on those who infringe
IPRs; according to the agreement member states shall impose a criminal penalty in the
event of copyright infringement or deliberate trademark infringement commercially.
In addition, the agreement allows member states to impose penalties in other cases of

IPR infringement when it is dedicated intentionally and on a commercial scale.®5!

847 Art 38 (A) of Order No 80 (2004) states: ‘The following may be ordered by the court hearing any
civil case: i) damages sufficient to cover the harm rightsholder has experienced’.

648 Art 45 (1) (Appendix B)

649 Art 44 of the Iraqi Copyright Law No 83 (2004) states: ‘Each author who has had the rights to his
work granted under the terms of this law violated is entitled to the proper compensation’.

850 Art 46 of the Order No 81 2004 states: ‘In any action, the tribunal may decide to confiscate items
that have been taken or will be seized in the future and subtract their price from fines or recompense’.
51 Art 61 (Appendix B)
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It should be noted that criminal protection of IPR is also available in the Iraqi
IP law system; according to the Order No 80 whoever forges or imitates a trademark
or utilizes it in bad faith, and who trades or possess with the intent to sell products
bearing a forged trademark, shall be penalized by either incarceration or a fine.%%?

In addition, Order No. 83 stipulates those who advertise for distribution or rent
an imitative work and transmits it to the public by any means and uses it for material
interest and brings it to Iraq or takes it out of it shall be punished with imprisonment
or fine; the court could also make an order the confiscation and the erasure of all copies

or audio recordings that are subject of the attack.®>

Additionally, according to Order No. 81, owners of patents and industrial
models may file a criminal lawsuit in the event of their invention or goods being

confiscated.5%

The Iraqi legislature has provided strong protection for IP owners, and this is a
step to encourage innovation and support investment. Finally, we can say that there
are sufficient texts in Iragi laws to protect IPR, but the application of those texts by the
courts and their implementation by the executive authority gives more spirit and

activity to these texts and laws.

852 Art 35 of Order No 80 (2004) states: “Anyone found guilty faces a sentence in jail, a fine or a
combination of the sanctions if uses a falsely imitated trademark, anyone in bad faith uses another party's
registered trademark and who utilizes another party's registered trademark’.

653 Art 45 of the Order No 83 (2004) states: ‘shall be subject to a fine who, knowing work is unlawful,
offers an unauthorized work for sale, distribution, or rental; makes use of an unauthorized work for
financial gain; or imports or exports an unauthorized work from Irag, The guilty will receive a fine, a
period of jail, or a mix of these penalties, the tribunal can also order the expropriation and destruction
of any copies used in their creation that were made in violation of the law’.

654 Art 45 (1) of the Order No 81 (2004) states: ‘The owner of the right to an invention or industrial
model may request a decision from the tribunal to place the seizure while the criminal case is being
considered, and the tribunal may decide to place a precautionary seizure, particularly the seizure of
counterfeit goods or products’.
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Conclusion and Recommendations

WTO’s mission is to regulate commerce between its participants through
agreements concluded within the scope of the organization to advance global trade and
reduce barriers to it. The legal personality of the organization began when the
Marrakesh accord became effective. The WTO and the agreements concluded within
the scope of the organization as international laws have tremendous effects on
organizing trade relations between its members and solving international trade
problems between them in a mandatory manner through the dispute resolution body.
Its members are required to issue laws consistent with the organization’s requirements
or agreements concluded within its scope. Each member state must ensure that its
internal laws comply with the agreements concluded within the WTO, and this means
that the laws of the organization shall have priority over the national laws.

Agreements concluded in the WTO have an impact on the commercial law
systems in those countries; it aims to reduce hindrances to trade between them and at
the same time reconcile common interests and competing values. The WTO seeks to
develop commercial legislation in all countries and raise the level of the worldwide
economy through (Multilateral Agreements). Therefore, the countries that have not
joined, especially the Arab countries such as Algeria, Sudan, Irag, among others, are
constantly seeking to join that organization.

Developing nations and the LDCs form a majority in WTO, and therefore,
union, coordination, and negotiation between these countries will affect the
organization. The reduced influence of the Arab countries on the multilateral
negotiations is also a consequence of the lack of coordination between them and their
division into alliances within the organization. Establishing an alliance by the Arab
countries within the WTO will allow them to participate in the negotiation process in
a more enlightened manner and make their voices heard. Also, these alliances allow

small states to establish a balance of power with the powerful states in the discussions.

TRIPS is more inclusive than all other international agreements so far

concluded within the scope of the WTO related to the protection of IPR, which
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regulates all types of IPRs separately. Therefore, the agreement is among the most
crucial sources caring to protect the commercial interests of IP. The TRIPS aims to
create a basic legal structure that regulates the protection of IPR between member
nations in a method that contributes to encouraging the spirit of innovation to achieve

the mutual benefit of innovation manufacturers and consumers.

TRIPS established an effective mechanism concerning IPR to settle its
participants’ problems and oversee their implementation by the DSB. The agreement
was born as a result of the expansion of the use of the IP and the progress in technology.
It is known that technological development will continue. Therefore, the international
community, especially the WTO, must monitor these developments on an ongoing

basis and issue appropriate legislation to regulate them.

TRIPS focused on patenting more broadly, particularly in terms of

pharmaceutical patent protection.

It is clear from our research that the Arab countries that joined the WTO were
affected by the agreements concluded within the organization, especially TRIPS,
which led to the issuance of new IP laws by those Arab countries or the names of their
laws being changed, as is the case in Egypt, Jordan, UAE, among others, which

changed Copyright to the copyright and related rights legislation.

Any independent entity that can join the WTO and become a member must be
preceded by negotiations. During these negotiations, the state must take practical steps
to amend its national legislation to conform to the rules of international agreements
concluded within the organization and undertake to amend the customs tariff and
remove obstacles to trade. With regard to Iraq obtaining membership status within the
WTO, Iraq has no influence on the WTO, and it is unrestricted by the agreements of
the organization because it only has observer status as it has not joined the organization

yet.

Iraq is going through an unstable political and economic situation, and internal

and sectarian conflicts, especially the war on terrorism, have changed Iraq’s focus to
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providing security rather than developing the economy, issuing new laws, and taking
new steps towards membership of the WTO.

By requiring advanced legislation that is compatible with international
standards, WTO membership will link Iraq’s economy with the world through
international trade. Iraq will also benefit from the capabilities of foreigners and foreign

investment, as well as the introduction of advanced technology into the country.

Accession will encourage Iraq to focus on internal industry and
competitiveness with WTO member states and increase production. Iraq’s economy is
still dependent on crude oil. This is problematic because the price of crude oil is not
determined by the government; therefore, any increases or decreases in oil prices
directly affect Iraqi society. Upon joining the WTO, Irag must consider diversifying
its sources of income, such as providing support to the economic, industrial, and

agricultural sectors.

Following 2003 Irag went through a trial period, as it rebuilt the country
economically, politically, and legally, joining the WTO as an observer as part of this
plan. However, rebuilding the economic and social infrastructure in a post-conflict
environment can be complex. Civil society and a country’s citizens must be involved
in post-conflict reconstruction. This means that the government and the local
population must support the reconstruction process to build a strong economy.
Infrastructure reform to develop the economy is a challenge for all countries emerging

from conflict.

Irag should issue appropriate legislation to encourage and develop economic
reform programs that will help rehabilitate the state and the national economy, giving
it the ability to compete in global markets. Irag should also remove legal restrictions
related to domestic and international trade hindering its access to the WTO by
modifying or developing its laws so that they are compatible with the principles and
agreements of the WTO.

The study suggests that Iraq develop its industrial sector so that it can compete

with developed countries upon joining the WTO and increase its production. It must
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also adopt advanced methods and new mechanisms of agriculture so that farmers can

obtain crops and the fruits of their lands at the lowest cost and in the easiest way.

The study suggests that Iraq return to the discussion table with the WTO to
facilitate its accession after stopping official discussions with the organization for
more than 14 years. This is because Iraq’s accession to the organization will raise its
economic status; however, Iraq remains outside the organization, which will isolate it

from global developments and economic matters.

The study also suggests that lIraq issue legislation compatible with the
requirements of the WTO and Iraq can benefit from the legislation of developed
nations or other members of the organization and their practical experience in this

respect.

The study suggests that international cooperation be increased between nations
of the globe and the WTO to protect IPR. It also suggests the establishment of an
international court related to IP issues, consisting of judges who specialize in this field,

to look into the issue of IP to confront abuse and adequately protect those rights.

The research suggests the establishment of special courts in Iraq to resolve IP

disputes, instead of leaving the consideration of IP disputes to ordinary courts.

The research also suggests that a coordination mechanism or increasing
coordination be established in the Arab world through the establishment of an IP
organization or any other mechanism in the field of IP, so that the Arab nations parties
to the WTO can help Arab countries that wish to access the organization and share

their experiences with them.

The research also suggests that conferences be held between Arab countries
and between countries in the region to present new and advanced research as well as
seminars in the field of IP and to explain the innovations and advancements in the

realm of IP.
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The research suggests that Arab countries, that have not joined the WTO yet
and desire to join it, they have to commit to TRIPS-plus to increase their chances of
joining the WTO.

The study also suggests that TRIPS and the Council of TRIPS, should focus
more on assisting developing countries technically, technologically, legally, and
financially than the implementation and protection of IPRs because if these countries
have developed technology, industry, and laws related to the protection of IP, they will

automatically care more about IPRs.

The study suggests that TRIPS should not leave the IP exhaustion issue to the

freedom of member states and should set minimum standards for IP right exhaustion.

The study suggests the Iragi Legislature adopt the position of the Egyptian IP

law (article 10) regarding the exhaustion of IPR to cover its deficiency in this regard.

The study suggests members of the Iragi delegation meeting with the WTO
should consist of persons with technical and legal expertise and negotiating ability in
order to understand the WTO's criteria and ensure Iraq's accession to the WTO as soon

as possible.

The study suggests that the Iragi legislature continues with their amendments
to commercial laws to adhere to the WTOQO's standards because the changes that took
place following 2003 are not sufficient to persuade the WTO about Iraq’s accession to

the organization.

The study suggests that Iraq accede to the BC, because its accession to the BC

demonstrates the extent of Irag's interest in protecting IPR, especially copyright.

The study suggests amending Article 34 of Order No. 83 and reducing the
period of protection for broadcasting organizations from 50 to 20 years, as found in
the TRIPS Agreement and the laws of Arab countries or reducing it to a reasonable

extent that is consistent with reality or international standards.
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A study suggests amending the term of protection for sound producers in Art
33 of the Omani Copyright and Neighboring Rights Law and reducing it from ninety-
five years to fifty years, or to a reasonable extent.

The study also suggests that the Iragi legislature amend the title of the copyright
law (Order No 83) and add related rights to its title.

Additionally, the study suggests the Iraqgi legislature to cover the legal
deficiency of trademark registration, which either will not allow the registration of
visually perceptible signs as a trademark such as KSA, Jordan, Egypt, among others,
and this is allowed under the TRIPS, or allow visually perceptible signs to be registered
as a trademark, but not absolutely as currently exists in Order No. 80. The Iraqi
legislature must specify kinds of visually perceptible marks that can be registered as a

trademark, such as Bahrain, Morocco, and the UAE.

The study suggests that the Iraqi legislature amend Article 33 of Order No. 81
and give the authority to the courts instead of the Minister of Industry for judicial

review to object to non-registration or invalidation of a patent.

The study suggests that the Iragi legislature amend Article 33 and specify
circumstances in which it allows the exclusion of the invention in a manner consistent
with what was stated in the TRIPS, for example, Article 27, paragraphs (2) and (3) of
the agreement allowed the members of the organization to exclude inventions related
to surgery, diagnostic methods and therapy are needed to treat humans and animals,
and biological methods to produce plants or animals, among others. The lraqi
legislature must repeat what was stated in the TRIPS and clearly define the reasons for

the invalidity of registered patents as stated in the agreement.

The study suggests to the Iraqi legislature to fill the legislative deficiency by
defining the meaning of an emergency in Article 27 in Order No. 81 and specifying
what constitutes a state of emergency in which without the patent owner's approval, a

third person may be given a mandatory license.
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The study suggests to the Iraqi legislature to fill the legislative deficiency
pertaining to the preservation of national folklore and to define folklore and specify
competent authority for exercising the protection of folklore, as stipulated in the BC,
or to adopt article 142 of the Egyptian IP Law, or article 7 © of the Jordanian Copyright
Law, which considers folklore as a public property and gives authority to the Minister
of Culture to defend it as the competent authority.

A study suggests the establishment of a special court in Iraq to consider cases
related to IP.

Irag must train cadres from the relevant ministries, customs and courts such
that they have knowledge of the TRIPS and obtain full information about it, so that the
Iraqi state institutions can implement the agreement well and without hindrances upon
joining to the WTO.

The research indicates that the TRIPS specifies a legal period for protecting
confidential information, or as it is called trade secrets because defining the legal
period by it will be the minimum standard and will be adhered to by all member states

and countries that wish to join the WTO.

The study suggests that the Iraqi legislature goes into more details to protect
confidential information, specify a legal period for its protection, define it, and specify
the procedures that the rightsholder must take to preserve the confidentiality of

knowledges.

Therefore, the Iraqi legislature must continue to amend and issue new laws and

submit them to the WTO for review and re-apply for WTO membership.
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Appendices

Appendix A
Agreement establishing the World Trade Organization, Done at Marrakesh,
April 15, 1994. Entered into force Jan. 1, 1995

Agreement Establishing the
World Trade Organization
The Parties to this Agreement,

Recognizing that their relations in the field of trade and economic endeavor
should be conducted with a view to raising standards of living, ensuring full
employment and a large and steadily growing volume of real income and effective
demand, and expanding the production of and trade in goods and services, while
allowing for the optimal use of the world's resources in accordance with the objective
of sustainable development, seeking both to protect and preserve the environment and
to enhance the means for doing so in a manner consistent with their respective needs
and concerns at different levels of economic development,

Recognizing further that there is need for positive efforts designed to ensure
that developing countries, and especially the least developed among them, secure a
share in the growth in international trade commensurate with the needs of their
economic development,

Being desirous of contributing to these objectives by entering into reciprocal
and mutually advantageous arrangements directed to the substantial reduction of tariffs
and other barriers to trade and to the elimination of discriminatory treatment in
international trade relations, Resolved, therefore, to develop an integrated, more viable
and durable multilateral trading system encompassing the General Agreement on
Tariffs and Trade, the results of past trade liberalization efforts, and all of the results
of the Uruguay Round of Multilateral Trade Negotiations, Determined to preserve the
basic principles and to further the objectives underlying this multilateral trading

system, Agree as follows:
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Article |
Establishment of the Organization
The World Trade Organization (hereinafter referred to as "the WTQ") is hereby
established.
Article 11
Scope of the WTO
1. The WTO shall provide the common institutional framework for the conduct of
trade relations among its Members in matters related to the agreements and associated
legal instruments included in the Annexes to this Agreement.
2. The agreements and associated legal instruments included in Annexes 1, 2 and 3
(hereinafter referred to as "Multilateral Trade Agreements"”) are integral parts of this
Agreement, binding on all Members.
3. The agreements and associated legal instruments included in Annex 4 (hereinafter
referred to as "Plurilateral Trade Agreements™) are also part of this Agreement for
those Members that have accepted them, and are binding on those Members. The
Plurilateral Trade Agreements do not create either obligations or rights for Members
that have not accepted them.
4. The General Agreement on Tariffs and Trade 1994 as specified in Annex 1A
(hereinafter referred to as "GATT 1994") is legally distinct from the General
Agreement on Tariffs and Trade, dated 30 October 1947, annexed to the Final Act
Adopted at the Conclusion of the Second Session of the Preparatory Committee of the
United Nations Conference on Trade and Employment, as subsequently rectified,
amended or modified (hereinafter referred to as "GATT 1947").

Article 111
Functions of the WTO

1. The WTO shall facilitate the implementation, administration and operation, and
further the objectives, of this Agreement and of the Multilateral Trade Agreements,
and shall also provide the framework for the implementation, administration and
operation of the Plurilateral Trade Agreements.
2. The WTO shall provide the forum for negotiations among its Members concerning
their multilateral trade relations in matters dealt with under the agreements in the
Annexes to this Agreement. The WTO may also provide a forum for further

negotiations among its Members concerning their multilateral trade relations, and a
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framework for the implementation of the results of such negotiations, as may be
decided by the Ministerial Conference.

3. The WTO shall administer the Understanding on Rules and Procedures Governing
the Settlement of Disputes (hereinafter referred to as the "Dispute Settlement
Understanding” or "DSU") in Annex 2 to this Agreement.

4. The WTO shall administer the Trade Policy Review Mechanism (hereinafter
referred to as the "TPRM") provided for in Annex 3 to this Agreement.

5. With a view to achieving greater coherence in global economic policy-making, the
WTO shall cooperate, as appropriate, with the International Monetary Fund and with

the International Bank for Reconstruction and Development and its affiliated agencies.

Article IV

Structure of the WTO
1. There shall be a Ministerial Conference composed of representatives of all the
Members, which shall meet at least once every two years. The Ministerial Conference
shall carry out the functions of the WTQO and take actions necessary to this effect. The
Ministerial Conference shall have the authority to take decisions on all matters under
any of the Multilateral Trade Agreements, if so requested by a Member, in accordance
with the specific requirements for decision-making in this Agreement and in the
relevant Multilateral Trade Agreement.
2. There shall be a General Council composed of representatives of all the Members,
which shall meet as appropriate. In the intervals between meetings of the Ministerial
Conference, its functions shall be conducted by the General Council. The General
Council shall also carry out the functions assigned to it by this Agreement. The General
Council shall establish its rules of procedure and approve the rules of procedure for
the Committees provided for in paragraph 7.
3. The General Council shall convene as appropriate to discharge the responsibilities
of the Dispute Settlement Body provided for in the Dispute Settlement Understanding.
The Dispute Settlement Body may have its own chairman and shall establish such rules
of procedure as it deems necessary for the fulfilment of those responsibilities.
4. The General Council shall convene as appropriate to discharge the responsibilities

of the Trade Policy Review Body provided for in the TPRM. The Trade Policy Review
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Body may have its own chairman and shall establish such rules of procedure as it
deems necessary for the fulfilment of those responsibilities.

5. There shall be a Council for Trade in Goods, a Council for Trade in Services and a
Council for Trade-Related Aspects of Intellectual Property Rights (hereinafter referred
to as the "Council for TRIPS"), which shall operate under the general guidance of the
General Council. The Council for Trade in Goods shall oversee the functioning of the
Multilateral Trade Agreements in Annex 1A. The Council for Trade in Services shall
oversee the functioning of the General Agreement on Trade in Services (hereinafter
referred to as "GATS"). The Council for TRIPS shall oversee the functioning of the
Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter
referred to as the "Agreement on TRIPS"). These Councils shall carry out the functions
assigned to them by their respective agreements and by the General Council. They
shall establish their respective rules of procedure subject to the approval of the General
Council. Membership in these Councils shall be open to representatives of all
Members. These Councils shall meet as necessary to carry out their functions.

6. The Council for Trade in Goods, the Council for Trade in Services and the Council
for TRIPS shall establish subsidiary bodies as required. These subsidiary bodies shall
establish their respective rules of procedure subject to the approval of their respective
Councils.

7. The Ministerial Conference shall establish a Committee on Trade and Development,
a Committee on Balance-of-Payments Restrictions and a Committee on Budget,
Finance and Administration, which shall carry out the functions assigned to them by
this Agreement and by the Multilateral Trade Agreements, and any additional
functions assigned to them by the General Council, and may establish such additional
Committees with such functions as it may deem appropriate. As part of its functions,
the Committee on Trade and Development shall periodically review the special
provisions in the Multilateral Trade Agreements in favour of the least-developed
country Members and report to the General Council for appropriate action.
Membership in these Committees shall be open to representatives of all Members.

8. The bodies provided for under the Plurilateral Trade Agreements shall carry out the
functions assigned to them under those Agreements and shall operate within the
institutional framework of the WTO. These bodies shall keep the General Council

informed of their activities on a regular basis.
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Article V
Relations with Other Organizations
1. The General Council shall make appropriate arrangements for effective cooperation
with other intergovernmental organizations that have responsibilities related to those
of the WTO.
2. The General Council may make appropriate arrangements for consultation and
cooperation with non-governmental organizations concerned with matters related to
those of the WTO.
Article VI
The Secretariat
1. There shall be a Secretariat of the WTO (hereinafter referred to as “the Secretariat”)
headed by a Director-General.
2. The Ministerial Conference shall appoint the Director-General and adopt regulations
setting out the powers, duties, and conditions of service and term of office of the
Director-General.
3. The Director-General shall appoint the members of the staff of the Secretariat and
determine their duties and conditions of service in accordance with regulations adopted
by the Ministerial Conference.
4. The responsibilities of the Director-General and of the staff of the Secretariat shall
be exclusively international in character. In the discharge of their duties, the Director-
General and the staff of the Secretariat shall not seek or accept instructions from any
government or any other authority external to the WTO. They shall refrain from any
action which might adversely reflect on their position as international officials. The
Members of the WTO shall respect the international character of the responsibilities
of the Director-General and of the staff of the Secretariat and shall not seek to influence

them in the discharge of their duties.

Article VI
Budget and Contributions
1. The Director-General shall present to the Committee on Budget, Finance and
Administration the annual budget estimate and financial statement of the WTO. The
Committee on Budget, Finance and Administration shall review the annual budget

estimate and the financial statement presented by the Director-General and make
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recommendations thereon to the General Council. The annual budget estimate shall be
subject to approval by the General Council.
2. The Committee on Budget, Finance and Administration shall propose to the General
Council financial regulations which shall include provisions setting out:
(a) The scale of contributions apportioning the expenses of the WTO among
its Members; and
(b) The measures to be taken in respect of Members in arrears. The financial
regulations shall be based, as far as practicable, on the regulations and practices
of GATT 1947.
3. The General Council shall adopt the financial regulations and the annual budget
estimate by a two-thirds majority comprising more than half of the Members of the
WTO.
4. Each Member shall promptly contribute to the WTO its share in the expenses of the
WTO in accordance with the financial regulations adopted by the General Council.

Article VIII
Status of the WTO

1. The WTO shall have legal personality, and shall be accorded by each of its Members
such legal capacity as may be necessary for the exercise of its functions.
2. The WTO shall be accorded by each of its Members such privileges and immunities
as are necessary for the exercise of its functions.
3. The officials of the WTO and the representatives of the Members shall similarly be
accorded by each of its Members such privileges and immunities as are necessary for
the independent exercise of their functions in connection with the WTO.
4. The privileges and immunities to be accorded by a Member to the WTO, its officials,
and the representatives of its Members shall be similar to the privileges and immunities
stipulated in the Convention on the Privileges and Immunities of the Specialized
Agencies, approved by the General Assembly of the United Nations on 21 November
1947.

5. The WTO may conclude a headquarters agreement.
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Article IX

Decision-Making
1. The WTO shall continue the practice of decision-making by consensus followed
under GATT 1947.1 Except as otherwise provided, where a decision cannot be arrived
at by consensus, the matter at issue shall be decided by voting. At meetings of the
Ministerial Conference and the General Council, each Member of the WTO shall have
one vote. Where the European Communities exercise their right to vote, they shall
have a number of votes equal to the number of their member States2 which are
Members of the WTO. Decisions of the Ministerial Conference and the General
Council shall be taken by a majority of the votes cast, unless otherwise provided in
this Agreement or in the relevant Multilateral Trade Agreement.3
2. The Ministerial Conference and the General Council shall have the exclusive
authority to adopt interpretations of this Agreement and of the Multilateral Trade
Agreements. In the case of an interpretation of a Multilateral Trade Agreement in
Annex 1, they shall exercise their authority on the basis of a recommendation by the
Council overseeing the functioning of that Agreement. The decision to adopt an
interpretation shall be taken by a three-fourths majority of the Members. This
paragraph shall not be used in a manner that would undermine the amendment
provisions in Article X.
3. In exceptional circumstances, the Ministerial Conference may decide to waive an
obligation imposed on a Member by this Agreement or any of the Multilateral Trade
Agreements, provided that any such decision shall be taken by three fourths4 of the
Members unless otherwise provided for in this paragraph.
(@) A request for a waiver concerning this Agreement shall be submitted to the
Ministerial Conference for consideration pursuant to the practice of decision-making
by consensus. The Ministerial Conference shall establish a time-period, which shall
not exceed 90 days, to consider the request. If consensus is not reached during the
time-period, any decision to grant a waiver shall be taken by three fourths4 of the
Members.
(b) A request for a waiver concerning the Multilateral Trade Agreements in Annexes
1A or 1B or 1C and their annexes shall be submitted initially to the Council for Trade
in Goods, the Council for Trade in Services or the Council for TRIPS, respectively,

for consideration during a time-period which shall not exceed 90 days. At the end of
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the time-period, the relevant Council shall submit a report to the Ministerial
Conference.

4. A decision by the Ministerial Conference granting a waiver shall state the
exceptional circumstances justifying the decision, the terms and conditions governing
the application of the waiver, and the date on which the waiver shall terminate. Any
waiver granted for a period of more than one year shall be reviewed by the Ministerial
Conference not later than one year after it is granted, and thereafter annually until the
waiver terminates. In each review, the Ministerial Conference shall examine whether
the exceptional circumstances justifying the waiver still exist and whether the terms
and conditions attached to the waiver have been met. The Ministerial Conference, on
the basis of the annual review, may extend, modify or terminate the waiver.

5. Decisions under a Plurilateral Trade Agreement, including any decisions on

interpretations and waivers, shall be governed by the provisions of that Agreement.

Article X
Amendments
1. Any Member of the WTO may initiate a proposal to amend the provisions of this
Agreement or the Multilateral Trade Agreements in Annex 1 by submitting such
proposal to the Ministerial Conference. The Councils listed in paragraph 5 of Article
IV may also submit to the Ministerial Conference proposals to amend the provisions
of the corresponding Multilateral Trade Agreements in Annex 1 the functioning of
which they oversee. Unless the Ministerial Conference decides on a longer period, for
a period of 90 days after the proposal has been tabled formally at the Ministerial
Conference any decision by the Ministerial Conference to submit the proposed
amendment to the Members for acceptance shall be taken by consensus. Unless the
provisions of paragraphs 2, 5 or 6 apply, that decision shall specify whether the
provisions of paragraphs 3 or 4 shall apply. If consensus is reached, the Ministerial
Conference shall forthwith submit the proposed amendment to the Members for
acceptance. If consensus is not reached at a meeting of the Ministerial Conference
within the established period, the Ministerial Conference shall decide by a two-thirds
majority of the Members whether to submit the proposed amendment to the Members

for acceptance. Except as provided in paragraphs 2, 5 and
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6, the provisions of paragraph 3 shall apply to the proposed amendment, unless the
Ministerial Conference decides by a three-fourths majority of the Members that the
provisions of paragraph 4 shall apply.

2. Amendments to the provisions of this Article and to the provisions of the following
Articles shall take effect only upon acceptance by all Members:

Article IX of this Agreement;

Articles I and Il of GATT 1994;

Article II: 1 of GATS;

Article 4 of the Agreement on TRIPS.

3. Amendments to provisions of this Agreement, or of the Multilateral Trade
Agreements in Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a
nature that would alter the rights and obligations of the Members, shall take effect for
the Members that have accepted them upon acceptance by two thirds of the Members
and thereafter for each other Member upon acceptance by it. The Ministerial
Conference may decide by a three-fourths majority of the Members that any
amendment made effective under this paragraph is of such a nature that any Member
which has not accepted it within a period specified by the Ministerial Conference in
each case shall be free to withdraw from the WTO or to remain a Member with the
consent of the Ministerial Conference.

4. Amendments to provisions of this Agreement or of the Multilateral Trade
Agreements in Annexes 1A and 1C, other than those listed in paragraphs 2 and 6, of a
nature that would not alter the rights and obligations of the Members, shall take effect
for all Members upon acceptance by two thirds of the Members.

5. Except as provided in paragraph 2 above, amendments to Parts I, Il and 111 of GATS
and the respective annexes shall take effect for the Members that have accepted them
upon acceptance by two thirds of the Members and thereafter for each Member upon
acceptance by it. The Ministerial Conference may decide by a three-fourths majority
of the Members that any amendment made effective under the preceding provision is
of such a nature that any Member which has not accepted it within a period specified
by the Ministerial Conference in each case shall be free to withdraw from the WTO or
to remain a Member with the consent of the Ministerial Conference. Amendments to
Parts IV, V and VI of GATS and the respective annexes shall take effect for all

Members upon acceptance by two thirds of the Members.
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6. Notwithstanding the other provisions of this Article, amendments to the Agreement
on TRIPS meeting the requirements of paragraph 2 of Article 71 thereof may be
adopted by the Ministerial Conference without further formal acceptance process.

7. Any Member accepting an amendment to this Agreement or to a Multilateral Trade
Agreement in Annex 1 shall deposit an instrument of acceptance with the Director-
General of the WTO within the period of acceptance specified by the Ministerial
Conference.

8. Any Member of the WTO may initiate a proposal to amend the provisions of the
Multilateral Trade Agreements in Annexes 2 and 3 by submitting such proposal to the
Ministerial Conference. The decision to approve amendments to the Multilateral Trade
Agreement in Annex 2 shall be made by consensus and these amendments shall take
effect for all Members upon approval by the Ministerial Conference. Decisions to
approve amendments to the Multilateral Trade Agreement in Annex 3 shall take effect
for all Members upon approval by the Ministerial Conference.

9. The Ministerial Conference, upon the request of the Members parties to a trade
agreement, may decide exclusively by consensus to add that agreement to Annex 4.
The Ministerial Conference, upon the request of the Members parties to a Plurilateral
Trade Agreement, may decide to delete that Agreement from Annex 4.

10. Amendments to a Plurilateral Trade Agreement shall be governed by the provisions

of that Agreement.

Article XI
Original Membership

1. The contracting parties to GATT 1947 as of the date of entry into force of this
Agreement, and the European Communities, which accept this Agreement and the
Multilateral Trade Agreements and for which Schedules of Concessions and
Commitments are annexed to GATT 1994 and for which Schedules of Specific
Commitments are annexed to GATS shall become original Members of the WTO.

2. The least-developed countries recognized as such by the United Nations will only
be required to undertake commitments and concessions to the extent consistent with
their individual development, financial and trade needs or their administrative and

institutional capabilities.
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Article XII

Accession
1. Any State or separate customs territory possessing full autonomy in the conduct of
its external commercial relations and of the other matters provided for in this
Agreement and the Multilateral Trade Agreements may accede to this Agreement, on
terms to be agreed between it and the WTO. Such accession shall apply to this
Agreement and the Multilateral Trade Agreements annexed thereto.
2. Decisions on accession shall be taken by the Ministerial Conference. The Ministerial
Conference shall approve the agreement on the terms of accession by a two-thirds
majority of the Members of the WTO.
3. Accession to a Plurilateral Trade Agreement shall be governed by the provisions of
that Agreement.

Article X111

Non-Application of Multilateral Trade Agreements
between Particular Members

1. This Agreement and the Multilateral Trade Agreements in Annexes 1 and 2 shall
not apply as between any Member and any other Member if either of the Members, at
the time either becomes a Member, does not consent to such application.
2. Paragraph 1 may be invoked between original Members of the WTO which were
contracting parties to GATT 1947 only where Article XXXV of that Agreement had
been invoked earlier and was effective as between those contracting parties at the time
of entry into force for them of this Agreement.
3. Paragraph 1 shall apply between a Member and another Member which has acceded
under Article XII only if the Member not consenting to the application has so notified
the Ministerial Conference before the approval of the agreement on the terms of
accession by the Ministerial Conference.
4. The Ministerial Conference may review the operation of this Article in particular
cases at the request of any Member and make appropriate recommendations.
5. Non-application of a Plurilateral Trade Agreement between parties to that

Agreement shall be governed by the provisions of that Agreement.
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Article X1V
Acceptance, Entry into Force and Deposit

1. This Agreement shall be open for acceptance, by signature or otherwise, by
contracting parties to GATT 1947, and the European Communities, which are eligible
to become original Members of the WTO in accordance with Article XI of this
Agreement. Such acceptance shall apply to this Agreement and the Multilateral Trade
Agreements annexed hereto. This Agreement and the Multilateral Trade Agreements
annexed hereto shall enter into force on the date determined by Ministers in accordance
with paragraph 3 of the Final Act Embodying the Results of the Uruguay Round of
Multilateral Trade Negotiations and shall remain open for acceptance for a period of
two years following that date unless the Ministers decide otherwise. An acceptance
following the entry into force of this Agreement shall enter into force on the 30th day
following the date of such acceptance.
2. A Member which accepts this Agreement after its entry into force shall implement
those concessions and obligations in the Multilateral Trade Agreements that are to be
implemented over a period of time starting with the entry into force of this Agreement
as if it had accepted this Agreement on the date of its entry into force.
3. Until the entry into force of this Agreement, the text of this Agreement and the
Multilateral Trade Agreements shall be deposited with the Director-General to the
CONTRACTING PARTIES to GATT 1947. The Director-General shall promptly
furnish a certified true copy of this Agreement and the Multilateral Trade Agreements,
and a notification of each acceptance thereof, to each government and the European
Communities having accepted this Agreement. This Agreement and the Multilateral
Trade Agreements, and any amendments thereto, shall, upon the entry into force of
this Agreement, be deposited with the Director-General of the WTO.
4. The acceptance and entry into force of a Plurilateral Trade Agreement shall be
governed by the provisions of that Agreement. Such Agreements shall be deposited
with the Director-General to the CONTRACTING PARTIES to GATT 1947. Upon
the entry into force of this Agreement, such Agreements shall be deposited with the
Director-General of the WTO.

Article XV

Withdrawal
1. Any Member may withdraw from this Agreement. Such withdrawal shall apply both

to this Agreement and the Multilateral Trade Agreements and shall take effect upon
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the expiration of six months from the date on which written notice of withdrawal is
received by the Director-General of the WTO.
2. Withdrawal from a Plurilateral Trade Agreement shall be governed by the
provisions of that Agreement.
Article XVI

Miscellaneous Provisions
1. Except as otherwise provided under this Agreement or the Multilateral Trade
Agreements, the WTO shall be guided by the decisions, procedures and customary
practices followed by the CONTRACTING PARTIES to GATT 1947 and the bodies
established in the framework of GATT 1947.
2. To the extent practicable, the Secretariat of GATT 1947 shall become the Secretariat
of the WTO, and the Director-General to the CONTRACTING PARTIES to GATT
1947, until such time as the Ministerial Conference has appointed a Director-General
in accordance with paragraph 2 of Article VI of this Agreement, shall serve as
Director-General of the WTO.
3. In the event of a conflict between a provision of this Agreement and a provision of
any of the Multilateral Trade Agreements, the provision of this Agreement shall
prevail to the extent of the conflict.
4. Each Member shall ensure the conformity of its laws, regulations and administrative
procedures with its obligations as provided in the annexed Agreements.
5. No reservations may be made in respect of any provision of this Agreement.
Reservations in respect of any of the provisions of the Multilateral Trade Agreements
may only be made to the extent provided for in those Agreements. Reservations in
respect of a provision of a Plurilateral Trade Agreement shall be governed by the
provisions of that Agreement.
6. This Agreement shall be registered in accordance with the provisions of Article 102
of the Charter of the United Nations.

DONE at Marrakesh this fifteenth day of April one thousand nine hundred and
ninety-four, in a single copy, in the English, French and Spanish languages, each text

being authentic.
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Explanatory Notes:

The terms "country” or "countries" as used in this Agreement and the
Multilateral Trade Agreements are to be understood to include any separate customs
territory Member of the WTO.

In the case of a separate customs territory Member of the WTO, where an
expression in this Agreement and the Multilateral Trade Agreements is qualified by
the term "national”, such expression shall be read as pertaining to that customs

territory, unless otherwise specified.

LIST OF ANNEXES
ANNEX 1

ANNEX 1A: Multilateral Agreements on Trade in Goods
General Agreement on Tariffs and Trade 1994
Agreement on Agriculture
Agreement on the Application of Sanitary and Phytosanitary Measures
Agreement on Textiles and Clothing
Agreement on Technical Barriers to Trade
Agreement on Trade-Related Investment Measures
Agreement on Implementation of Article VI of the General Agreement on
Tariffs and Trade 1994
Agreement on Implementation of Article VII of the General Agreement on
Tariffs and Trade 1994
Agreement on Preshipment Inspection
Agreement on Rules of Origin
Agreement on Import Licensing Procedures
Agreement on Subsidies and Countervailing Measures

Agreement on Safeguards

ANNEX 1B: General Agreement on Trade in Services and Annexes

ANNEX 1C: Agreement on Trade-Related Aspects of Intellectual Property Rights



ANNEX 2
Understanding on Rules and Procedures Governing the Settlement of Disputes
ANNEX 3
Trade Policy Review Mechanism
ANNEX 4

Plurilateral Trade Agreements

Agreement on Trade in Civil Aircraft
Agreement on Government Procurement
International Dairy Agreement

International Bovine Meat Agreement
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Appendix B
Agreement on Trade-Related Aspects of Intellectual Property Rights

PART I
GENERAL PROVISIONS AND BASIC PRINCIPLES
Article 1
Nature and Scope of Obligations

1. Members shall give effect to the provisions of this Agreement. Members may, but
shall not be obliged to, implement in their law more extensive protection than is
required by this Agreement, provided that such protection does not contravene the
provisions of this Agreement. Members shall be free to determine the appropriate
method of implementing the provisions of this Agreement within their own legal

system and practice.

2. For the purposes of this Agreement, the term "intellectual property" refers to all
categories of intellectual property that are the subject of Sections 1 through 7 of Part
.

3. Members shall accord the treatment provided for in this Agreement to the nationals
of other Members. In respect of the relevant intellectual property right, the nationals
of other Members shall be understood as those natural or legal persons that would meet
the criteria for eligibility for protection provided for in the Paris Convention (1967),
the Berne Convention (1971), the Rome Convention and the Treaty on Intellectual
Property in Respect of Integrated Circuits, were all Members of the WTO members of
those conventions.2 Any Member availing itself of the possibilities provided in
paragraph 3 of Article 5 or paragraph 2 of Article 6 of the Rome Convention shall
make a notification as foreseen in those provisions to the Council for Trade-Related
Aspects of Intellectual Property Rights (the "Council for TRIPS™).
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Article 2
Intellectual Property Conventions

1. In respect of Parts I, Il and IV of this Agreement, Members shall comply with
Articles 1 through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts | to IV of this Agreement shall derogate from existing obligations
that Members may have to each other under the Paris Convention, the Berne
Convention, the Rome Convention and the Treaty on Intellectual Property in Respect

of Integrated Circuits.
Article 3
National Treatment

1. Each Member shall accord to the nationals of other Members treatment no less
favourable than that it accords to its own nationals with regard to the protection3 of
intellectual property, subject to the exceptions already provided in, respectively, the
Paris Convention (1967), the Berne Convention (1971), the Rome Convention or the
Treaty on Intellectual Property in Respect of Integrated Circuits. In respect of
performers, producers of phonograms and broadcasting organizations, this obligation
only applies in respect of the rights provided under this Agreement. Any Member
availing itself of the possibilities provided in Article 6 of the Berne Convention (1971)
or paragraph 1(b) of Article 16 of the Rome Convention shall make a notification as

foreseen in those provisions to the Council for TRIPS.

2. Members may avail themselves of the exceptions permitted under paragraph 1 in
relation to judicial and administrative procedures, including the designation of an
address for service or the appointment of an agent within the jurisdiction of a Member,
only where such exceptions are necessary to secure compliance with laws and
regulations which are not inconsistent with the provisions of this Agreement and where
such practices are not applied in a manner which would constitute a disguised

restriction on trade.
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Article 4
Most-Favoured-Nation Treatment

With regard to the protection of intellectual property, any advantage, favour, privilege
or immunity granted by a Member to the nationals of any other country shall be
accorded immediately and unconditionally to the nationals of all other Members.
Exempted from this obligation are any advantage, favour, privilege or immunity

accorded by a Member:

(@) Deriving from international agreements on judicial assistance or law enforcement

of a general nature and not particularly confined to the protection of intellectual
property;

(b) Granted in accordance with the provisions of the Berne Convention (1971) or the
Rome Convention authorizing that the treatment accorded be a function not of national

treatment but of the treatment accorded in another country;

(c) In respect of the rights of performers, producers of phonograms and broadcasting

organizations not provided under this Agreement;

(d) Deriving from international agreements related to the protection of intellectual
property which entered into force prior to the entry into force of the WTO Agreement,
provided that such agreements are notified to the Council for TRIPS and do not
constitute an arbitrary or unjustifiable discrimination against nationals of other

Members.
Article 5
Multilateral Agreements on Acquisition or
Maintenance of Protection

The obligations under Articles 3 and 4 do not apply to procedures provided in
multilateral agreements concluded under the auspices of WIPO relating to the

acquisition or maintenance of intellectual property rights.
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Article 6
Exhaustion

For the purposes of dispute settlement under this Agreement, subject to the provisions
of Articles 3 and 4 nothing in this Agreement shall be used to address the issue of the

exhaustion of intellectual property rights.

Article 7

Objecives
The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological
knowledge and in a manner conducive to social and economic welfare, and to a balance

of rights and obligations.

Article 8

Principles
1. Members may, in formulating or amending their laws and regulations, adopt
measures necessary to protect public health and nutrition, and to promote the public
interest in sectors of vital importance to their socio-economic and technological
development, provided that such measures are consistent with the provisions of this

Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this
Agreement, may be needed to prevent the abuse of intellectual property rights by right
holders or the resort to practices which unreasonably restrain trade or adversely affect
the international transfer of technology.

PART Il
STANDARDS CONCERNING THE AVAILABILITY, SCOPE
AND USE OF INTELLECTUAL PROPERTY RIGHTS
SECTION 1: COPYRIGHT AND RELATED RIGHTS
Article 9
Relation to the Berne Convention
1. Members shall comply with Articles 1 through 21 of the Berne Convention (1971)
and the Appendix thereto. However, Members shall not have rights or obligations
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under this Agreement in respect of the rights conferred under Article 6bis of that
Convention or of the rights derived therefrom.

2. Copyright protection shall extend to expressions and not to ideas, procedures, and

methods of operation or mathematical concepts as such.
Article 10
Computer Programs and Compilations of Data

1. Computer programs, whether in source or object code, shall be protected as literary

works under the Berne Convention (1971).

2. Compilations of data or other material, whether in machine readable or other form,
which by reason of the selection or arrangement of their contents constitute intellectual
creations shall be protected as such. Such protection, which shall not extend to the data
or material itself, shall be without prejudice to any copyright subsisting in the data or

material itself.
Article 11
Rental Rights

In respect of at least computer programs and cinematographic works, a Member shall
provide authors and their successors in title the right to authorize or to prohibit the
commercial rental to the public of originals or copies of their copyright works. A
Member shall be excepted from this obligation in respect of cinematographic works
unless such rental has led to widespread copying of such works which is materially
impairing the exclusive right of reproduction conferred in that Member on authors and
their successors in title. In respect of computer programs, this obligation does not apply

to rentals where the program itself is not the essential object of the rental.
Article 12
Term of Protection

Whenever the term of protection of a work, other than a photographic work or a work
of applied art, is calculated on a basis other than the life of a natural person, such term

shall be no less than 50 years from the end of the calendar year of authorized
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publication, or, failing such authorized publication within 50 years from the making

of the work, 50 years from the end of the calendar year of making.
Article 13
Limitations and Exceptions

Members shall confine limitations or exceptions to exclusive rights to certain special
cases which do not conflict with a normal exploitation of the work and do not

unreasonably prejudice the legitimate interests of the right holder.

Article 14
Protection of Performers, Producers of Phonograms
(Sound Recordings) and Broadcasting Organizations

1. In respect of a fixation of their performance on a phonogram, performers shall have
the possibility of preventing the following acts when undertaken without their
authorization: the fixation of their unfixed performance and the reproduction of such
fixation. Performers shall also have the possibility of preventing the following acts
when undertaken without their authorization: the broadcasting by wireless means and

the communication to the public of their live performance.

2. Producers of phonograms shall enjoy the right to authorize or prohibit the direct or

indirect reproduction of their phonograms.

3. Broadcasting organizations shall have the right to prohibit the following acts when
undertaken without their authorization: the fixation, the reproduction of fixations, and
the rebroadcasting by wireless means of broadcasts, as well as the communication to
the public of television broadcasts of the same. Where Members do not grant such
rights to broadcasting organizations, they shall provide owners of copyright in the
subject matter of broadcasts with the possibility of preventing the above acts, subject
to the provisions of the Berne Convention (1971).

4. The provisions of Article 11 in respect of computer programs shall apply mutatis

mutandis to producers of phonograms and any other right holders in phonograms as
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determined in a Member's law. If on 15 April 1994 a Member has in force a system of
equitable remuneration of right holders in respect of the rental of phonograms, it may
maintain such system provided that the commercial rental of phonograms is not giving

rise to the material impairment of the exclusive rights of reproduction of right holders.

5. The term of the protection available under this Agreement to performers and
producers of phonograms shall last at least until the end of a period of 50 years
computed from the end of the calendar year in which the fixation was made or the
performance took place. The term of protection granted pursuant to paragraph 3 shall
last for at least 20 years from the end of the calendar year in which the broadcast took

place.

6. Any Member may, in relation to the rights conferred under paragraphs 1, 2 and 3,
provide for conditions, limitations, exceptions and reservations to the extent permitted
by the Rome Convention. However, the provisions of Article 18 of the Berne
Convention (1971) shall also apply, mutatis mutandis, to the rights of performers and

producers of phonograms in phonograms.
SECTION 2: TRADEMARKS
Article 15
Protectable Subject Matter

1. Any sign, or any combination of signs, capable of distinguishing the goods or
services of one undertaking from those of other undertakings, shall be capable of
constituting a trademark. Such signs, in particular words including personal names,
letters, numerals, figurative elements and combinations of colours as well as any
combination of such signs, shall be eligible for registration as trademarks. Where signs
are not inherently capable of distinguishing the relevant goods or services, Members
may make registrability depend on distinctiveness acquired through use. Members

may require, as a condition of registration, that signs be visually perceptible.

2. Paragraph 1 shall not be understood to prevent a Member from denying registration
of a trademark on other grounds, provided that they do not derogate from the

provisions of the Paris Convention (1967).
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3. Members may make registrability depend on use. However, actual use of a
trademark shall not be a condition for filing an application for registration. An
application shall not be refused solely on the ground that intended use has not taken
place before the expiry of a period of three years from the date of application.

4. The nature of the goods or services to which a trademark is to be applied shall in no

case form an obstacle to registration of the trademark.

5. Members shall publish each trademark either before it is registered or promptly after
it is registered and shall afford a reasonable opportunity for petitions to cancel the
registration. In addition, Members may afford an opportunity for the registration of a

trademark to be opposed.
Article 16
Rights Conferred

1. The owner of a registered trademark shall have the exclusive right to prevent all
third parties not having the owner’s consent from using in the course of trade identical
or similar signs for goods or services which are identical or similar to those in respect
of which the trademark is registered where such use would result in a likelihood of
confusion. In case of the use of an identical sign for identical goods or services, a
likelihood of confusion shall be presumed. The rights described above shall not
prejudice any existing prior rights, nor shall they affect the possibility of Members

making rights available on the basis of use.

2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services.
In determining whether a trademark is well-known, Members shall take account of the
knowledge of the trademark in the relevant sector of the public, including knowledge
in the Member concerned which has been obtained as a result of the promotion of the

trademark.

3. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to goods
or services which are not similar to those in respect of which a trademark is registered,
provided that use of that trademark in relation to those goods or services would indicate

a connection between those goods or services and the owner of the registered
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trademark and provided that the interests of the owner of the registered trademark are

likely to be damaged by such use.
Article 17
Exceptions

Members may provide limited exceptions to the rights conferred by a trademark, such
as fair use of descriptive terms, provided that such exceptions take account of the

legitimate interests of the owner of the trademark and of third parties.
Article 18
Term of Protection

Initial registration, and each renewal of registration, of a trademark shall be for a term
of no less than seven years. The registration of a trademark shall be renewable

indefinitely.
Article 19
Requirement of Use

1. If use is required to maintain a registration, the registration may be cancelled only
after an uninterrupted period of at least three years of non-use, unless valid reasons
based on the existence of obstacles to such use are shown by the trademark owner.
Circumstances arising independently of the will of the owner of the trademark which
constitute an obstacle to the use of the trademark, such as import restrictions on or
other government requirements for goods or services protected by the trademark, shall

be recognized as valid reasons for non-use.

2. When subject to the control of its owner, use of a trademark by another person shall

be recognized as use of the trademark for the purpose of maintaining the registration.
Article 20
Other Requirements

The use of a trademark in the course of trade shall not be unjustifiably encumbered by

special requirements, such as use with another trademark, use in a special form or use



179

in a manner detrimental to its capability to distinguish the goods or services of one
undertaking from those of other undertakings. This will not preclude a requirement
prescribing the use of the trademark identifying the undertaking producing the goods
or services along with, but without linking it to, the trademark distinguishing the

specific goods or services in question of that undertaking.
Article 21
Licensing and Assignment

Members may determine conditions on the licensing and assignment of trademarks, it
being understood that the compulsory licensing of trademarks shall not be permitted
and that the owner of a registered trademark shall have the right to assign the trademark

with or without the transfer of the business to which the trademark belongs.
SECTION 3: GEOGRAPHICAL INDICATIONS
Article 22
Protection of Geographical Indications

1. Geographical indications are, for the purposes of this Agreement, indications which
identify a good as originating in the territory of a Member, or a region or locality in
that territory, where a given quality, reputation or other characteristic of the good is
essentially attributable to its geographical origin.

2. In respect of geographical indications, Members shall provide the legal means for

interested parties to prevent:

(@) The use of any means in the designation or presentation of a good that indicates or
suggests that the good in question originates in a geographical area other than the true
place of origin in a manner which misleads the public as to the geographical origin of
the good,;

(b) Any use which constitutes an act of unfair competition within the meaning of
Article 10bis of the Paris Convention (1967).

3. A Member shall, ex officio if its legislation so permits or at the request of an

interested party, refuse or invalidate the registration of a trademark which contains or
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consists of a geographical indication with respect to goods not originating in the
territory indicated, if use of the indication in the trademark for such goods in that

Member is of such a nature as to mislead the public as to the true place of origin.

4. The protection under paragraphs 1, 2 and 3 shall be applicable against a geographical
indication which, although literally true as to the territory, region or locality in which
the goods originate, falsely represents to the public that the goods originate in another

territory.
Article 23
Additional Protection for Geographical Indications
for Wines and Spirits

1. Each Member shall provide the legal means for interested parties to prevent use of
a geographical indication identifying wines for wines not originating in the place
indicated by the geographical indication in question or identifying spirits for spirits not
originating in the place indicated by the geographical indication in question, even
where the true origin of the goods is indicated or the geographical indication is used
in translation or accompanied by expressions such as "kind", "type", "style",
"imitation” or the like.

2. The registration of a trademark for wines which contains or consists of a
geographical indication identifying wines or for spirits which contains or consists of a
geographical indication identifying spirits shall be refused or invalidated, ex officio if
a Member's legislation so permits or at the request of an interested party, with respect

to such wines or spirits not having this origin.

3. In the case of homonymous geographical indications for wines, protection shall be
accorded to each indication, subject to the provisions of paragraph 4 of Article 22.
Each Member shall determine the practical conditions under which the homonymous
indications in question will be differentiated from each other, taking into account the
need to ensure equitable treatment of the producers concerned and that consumers are

not misled.

4. In order to facilitate the protection of geographical indications for wines,

negotiations shall be undertaken in the Council for TRIPS concerning the
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establishment of a multilateral system of notification and registration of geographical
indications for wines eligible for protection in those Members participating in the

system.

Article 24
International Negotiations; Exceptions
1. Members agree to enter into negotiations aimed at increasing the protection of
individual geographical indications under Article 23. The provisions of paragraphs 4
through 8 below shall not be used by a Member to refuse to conduct negotiations or to
conclude bilateral or multilateral agreements. In the context of such negotiations,
Members shall be willing to consider the continued applicability of these provisions to

individual geographical indications whose use was the subject of such negotiations.

2. The Council for TRIPS shall keep under review the application of the provisions of
this Section; the first such review shall take place within two years of the entry into
force of the WTO Agreement. Any matter affecting the compliance with the
obligations under these provisions may be drawn to the attention of the Council, which,
at the request of a Member, shall consult with any Member or Members in respect of
such matter in respect of which it has not been possible to find a satisfactory solution
through bilateral or plurilateral consultations between the Members concerned. The
Council shall take such action as may be agreed to facilitate the operation and further

the objectives of this Section.

3. In implementing this Section, a Member shall not diminish the protection of
geographical indications that existed in that Member immediately prior to the date of

entry into force of the WTO Agreement.

4. Nothing in this Section shall require a Member to prevent continued and similar use
of a particular geographical indication of another Member identifying wines or spirits
in connection with goods or services by any of its nationals or domiciliaries who have
used that geographical indication in a continuous manner with regard to the same or
related goods or services in the territory of that Member either (a) for at least 10 years

preceding 15 April 1994 or (b) in good faith preceding that date.

5. Where a trademark has been applied for or registered in good faith, or where rights

to a trademark have been acquired through use in good faith either:
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(a) Before the date of application of these provisions in that Member as defined in Part
VI; or

(b) Before the geographical indication is protected in its country of origin; measures
adopted to implement this Section shall not prejudice eligibility for or the validity of
the registration of a trademark, or the right to use a trademark, on the basis that such a

trademark is identical with, or similar to, a geographical indication.

6. Nothing in this Section shall require a Member to apply its provisions in respect of
a geographical indication of any other Member with respect to goods or services for
which the relevant indication is identical with the term customary in common language
as the common name for such goods or services in the territory of that Member.
Nothing in this Section shall require a Member to apply its provisions in respect of a
geographical indication of any other Member with respect to products of the vine for
which the relevant indication is identical with the customary name of a grape variety
existing in the territory of that Member as of the date of entry into force of the WTO

Agreement.

7. A Member may provide that any request made under this Section in connection with
the use or registration of a trademark must be presented within five years after the
adverse use of the protected indication has become generally known in that Member
or after the date of registration of the trademark in that Member provided that the
trademark has been published by that date, if such date is earlier than the date on which
the adverse use became generally known in that Member, provided that the
geographical indication is not used or registered in bad faith.

8. The provisions of this Section shall in no way prejudice the right of any person to
use, in the course of trade, that person’s name or the name of that person’s predecessor

in business, except where such name is used in such a manner as to mislead the public.

9. There shall be no obligation under this Agreement to protect geographical
indications which are not or cease to be protected in their country of origin, or which

have fallen into disuse in that country.
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SECTION 4: INDUSTRIAL DESIGNS
Article 25
Requirements for Protection

1. Members shall provide for the protection of independently created industrial designs
that are new or original. Members may provide that designs are not new or original if
they do not significantly differ from known designs or combinations of known design
features. Members may provide that such protection shall not extend to designs
dictated essentially by technical or functional considerations.

2. Each Member shall ensure that requirements for securing protection for textile
designs, in particular in regard to any cost, examination or publication, do not
unreasonably impair the opportunity to seek and obtain such protection. Members shall

be free to meet this obligation through industrial design law or through copyright law.
Article 26
Protection

1. The owner of a protected industrial design shall have the right to prevent third parties
not having the owner’s consent from making, selling or importing articles bearing or
embodying a design which is a copy, or substantially a copy, of the protected design,

when such acts are undertaken for commercial purposes.

2. Members may provide limited exceptions to the protection of industrial designs,
provided that such exceptions do not unreasonably conflict with the normal
exploitation of protected industrial designs and do not unreasonably prejudice the
legitimate interests of the owner of the protected design, taking account of the
legitimate interests of third parties.

3. The duration of protection available shall amount to at least 10 years.
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SECTION 5: PATENTS
Article 27
Patentable Subject Matter

1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any
inventions, whether products or processes, in all fields of technology, provided that
they are new, involve an inventive step and are capable of industrial application.5
Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this
Article, patents shall be available and patent rights enjoyable without discrimination
as to the place of invention, the field of technology and whether products are imported

or locally produced.

2. Members may exclude from patentability inventions, the prevention within their
territory of the commercial exploitation of which is necessary to protect ordre public
or morality, including to protect human, animal or plant life or health or to avoid
serious prejudice to the environment, provided that such exclusion is not made merely

because the exploitation is prohibited by their law.
3. Members may also exclude from patentability:

(@) Diagnostic, therapeutic and surgical methods for the treatment of humans or

animals;

(b) Plants and animals other than micro-organisms, and essentially biological
processes for the production of plants or animals other than non-biological and
microbiological processes. However, Members shall provide for the protection of plant
varieties either by patents or by an effective sui generis system or by any combination
thereof. The provisions of this subparagraph shall be reviewed four years after the date
of entry into force of the WTO Agreement.

Article 28
Rights Conferred

1. A patent shall confer on its owner the following exclusive rights:
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(@) Where the subject matter of a patent is a product, to prevent third parties not having
the owner’s consent from the acts of: making, using, offering for sale, selling, or

importing6 for these purposes that product;

(b) Where the subject matter of a patent is a process, to prevent third parties not having
the owner’s consent from the act of using the process, and from the acts of: using,
offering for sale, selling, or importing for these purposes at least the product obtained

directly by that process.

2. Patent owners shall also have the right to assign, or transfer by succession, the patent

and to conclude licensing contracts.

Article 29
Conditions on Patent Applicants
1. Members shall require that an applicant for a patent shall disclose the invention in a
manner sufficiently clear and complete for the invention to be carried out by a person
skilled in the art and may require the applicant to indicate the best mode for carrying
out the invention known to the inventor at the filing date or, where priority is claimed,

at the priority date of the application.

2. Members may require an applicant for a patent to provide information concerning

the applicant’s corresponding foreign applications and grants.
Article 30
Exceptions to Rights Conferred

Members may provide limited exceptions to the exclusive rights conferred by a patent,
provided that such exceptions do not unreasonably conflict with a normal exploitation
of the patent and do not unreasonably prejudice the legitimate interests of the patent

owner, taking account of the legitimate
Article 31
Other Use without Authorization of the Right Holder

Where the law of a Member allows for other use7 of the subject matter of a patent
without the authorization of the right holder, including use by the government or third

parties authorized by the government, the following provisions shall be respected:
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(a) Authorization of such use shall be considered on its individual merits;

(b) Such use may only be permitted if, prior to such use, the proposed user has made
efforts to obtain authorization from the right holder on reasonable commercial terms
and conditions and that such efforts have not been successful within a reasonable
period of time. This requirement may be waived by a Member in the case of national
emergency or other circumstances of extreme urgency or in cases of public
noncommercial use. In situations of national emergency or other circumstances of
extreme urgency, the right holder shall, nevertheless, be notified as soon as reasonably
practicable. In the case of public non-commercial use, where the government or
contractor, without making a patent search, knows or has demonstrable grounds to
know that a valid patent is or will be used by or for the government, the right holder

shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it was
authorized, and in the case of semi-conductor technology shall only be for public
noncommercial use or to remedy a practice determined after judicial or administrative

process to be anti-competitive;
(d) Such use shall be non-exclusive;

(e) Such use shall be non-assignable, except with that part of the enterprise or goodwill

which enjoys such use;

(f) Any such use shall be authorized predominantly for the supply of the domestic
market of the Member authorizing such use;

(9) Authorization for such use shall be liable, subject to adequate protection of the
legitimate interests of the persons so authorized, to be terminated if and when the
circumstances which led to it cease to exist and are unlikely to recur. The competent
authority shall have the authority to review, upon motivated request, the continued

existence of these circumstances;

(h) The right holder shall be paid adequate remuneration in the circumstances of each

case, taking into account the economic value of the authorization;



187

(i) The legal validity of any decision relating to the authorization of such use shall be
subject to judicial review or other independent review by a distinct higher authority in
that Member;

() any decision relating to the remuneration provided in respect of such use shall be
subject to judicial review or other independent review by a distinct higher authority in

that Member; interests of third parties

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and
(f) where such use is permitted to remedy a practice determined after judicial or
administrative process to be anti-competitive. The need to correct anti-competitive
practices may be taken into account in determining the amount of remuneration in such
cases. Competent authorities shall have the authority to refuse termination of
authorization if and when the conditions which led to such authorization are likely to

recur,

() Where such use is authorized to permit the exploitation of a patent (“the second
patent”) which cannot be exploited without infringing another patent (“the first
patent”), the following additional conditions shall apply:

(i) The invention claimed in the second patent shall involve an important technical
advance of considerable economic significance in relation to the invention claimed in

the first patent;

(ii) The owner of the first patent shall be entitled to a cross-licence on reasonable terms

to use the invention claimed in the second patent; and

(iii) the use authorized in respect of the first patent shall be non-assignable except with

the assignment of the second patent.
Article 32
Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent shall

be available.
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Article 33
Term of Protection

The term of protection available shall not end before the expiration of a period of

twenty years counted from the filing date.
Article 34
Process Patents: Burden of Proof

1. For the purposes of civil proceedings in respect of the infringement of the rights of
the owner referred to in paragraph 1(b) of Article 28, if the subject matter of a patent
is a process for obtaining a product, the judicial authorities shall have the authority to
order the defendant to prove that the process to obtain an identical product is
different from the patented process. Therefore, Members shall provide, in at least one
of the following circumstances, that any identical product when produced without the
consent of the patent owner shall, in the absence of proof to the contrary, be deemed

to have been obtained by the patented process:
(a) if the product obtained by the patented process is new;

(b) if there is a substantial likelihood that the identical product was made by the
process and the owner of the patent has been unable through reasonable efforts to

determine the process actually used.

2. Any Member shall be free to provide that the burden of proof indicated in
paragraph 1 shall be on the alleged infringer only if the condition referred to in
subparagraph (a) is fulfilled or only if the condition referred to in subparagraph (b) is
fulfilled.

3. In the adduction of proof to the contrary, the legitimate interests of defendants in

protecting their manufacturing and business secrets shall be taken into account.
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SECTION 6: LAYOUT-DESIGNS (TOPOGRAPHIES) OF INTEGRATED
CIRCUITS

Article 35
Relation to the IPIC Treaty

Members agree to provide protection to the layout-designs (topographies) of integrated
circuits (referred to in this Agreement as "layout-designs") in accordance with Articles
2 through 7 (other than paragraph 3 of Article 6), Article 12 and paragraph 3 of Article
16 of the Treaty on Intellectual Property in Respect of Integrated Circuits and, in

addition, to comply with the following provisions.
Article 36
Scope of the Protection

Subject to the provisions of paragraph 1 of Article 37, Members shall consider
unlawful the following acts if performed without the authorization of the right holder:9
importing, selling, or otherwise distributing for commercial purposes a protected
layout-design, an integrated circuit in which a protected layout-design is incorporated,
or an article incorporating such an integrated circuit only in so far as it continues to

contain an unlawfully reproduced layout-design.
Article 37
Acts Not Requiring the Authorization of the Right Holder

1. Notwithstanding Article 36, no Member shall consider unlawful the performance of
any of the acts referred to in that Article in respect of an integrated circuit incorporating
an unlawfully reproduced layout-design or any article incorporating such an integrated
circuit where the person performing or ordering such acts did not know and had no
reasonable ground to know, when acquiring the integrated circuit or article
incorporating such an integrated circuit, that it incorporated an unlawfully reproduced
layout-design. Members shall provide that, after the time that such person has received
sufficient notice that the layout-design was unlawfully reproduced, that person may
perform any of the acts with respect to the stock on hand or ordered before such time,

but shall be liable to pay to the right holder a sum equivalent to a reasonable royalty
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such as would be payable under a freely negotiated licence in respect of such a layout-
design.

2. The conditions set out in subparagraphs (a) through (k) of Article 31 shall apply
mutatis mutandis in the event of any non-voluntary licensing of a layout-design or of

its use by or for the government without the authorization of the right holder.
Article 38
Term of Protection

1. In Members requiring registration as a condition of protection, the term of protection
of layoutdesigns shall not end before the expiration of a period of 10 years counted
from the date of filing an application for registration or from the first commercial

exploitation wherever in the world it occurs.

2. In Members not requiring registration as a condition for protection, layout-designs
shall be protected for a term of no less than 10 years from the date of the first

commercial exploitation wherever in the world it occurs.

3. Notwithstanding paragraphs 1 and 2, a Member may provide that protection shall

lapse 15 years after the creation of the layout-design.
SECTION 7: PROTECTION OF UNDISCLOSED INFORMATION
Article 39

1. In the course of ensuring effective protection against unfair competition as provided
in Article 10bis of the Paris Convention (1967), Members shall protect undisclosed
information in accordance with paragraph 2 and data submitted to governments or
governmental agencies in accordance with paragraph 3.

2. Natural and legal persons shall have the possibility of preventing information
lawfully within their control from being disclosed to, acquired by, or used by others
without their consent in a manner contrary to honest commercial practices10 so long

as such information:
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(@) is secret in the sense that it is not, as a body or in the precise configuration and
assembly of its components, generally known among or readily accessible to persons

within the circles that normally deal with the kind of information in question;
(b) Has commercial value because it is secret; and

(c) Has been subject to reasonable steps under the circumstances, by the person
lawfully in control of the information, to keep it secret.

3. Members, when requiring, as a condition of approving the marketing of
pharmaceutical or of agricultural chemical products which utilize new chemical
entities, the submission of undisclosed test or other data, the origination of which
involves a considerable effort, shall protect such data against unfair commercial use.
In addition, Members shall protect such data against disclosure, except where
necessary to protect the public, or unless steps are taken to ensure that the data are

protected against unfair commercial use.

SECTION 8: CONTROL OF ANTI-COMPETITIVE PRACTICES
IN CONTRACTUAL LICENCES
Article 40

1. Members agree that some licensing practices or conditions pertaining to intellectual
property rights which restrain competition may have adverse effects on trade and may

impede the transfer and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their
legislation licensing practices or conditions that may in particular cases constitute an
abuse of intellectual property rights having an adverse effect on competition in the
relevant market. As provided above, a Member may adopt, consistently with the other
provisions of this Agreement, appropriate measures to prevent or control such
practices, which may include for example exclusive grantback conditions, conditions
preventing challenges to validity and coercive package licensing, in the light of the
relevant laws and regulations of that Member.
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3. Each Member shall enter, upon request, into consultations with any other Member
which has cause to believe that an intellectual property right owner that is a national
or domiciliary of the Member to which the request for consultations has been
addressed is undertaking practices in violation of the requesting Member's laws and
regulations on the subject matter of this Section, and which wishes to secure
compliance with such legislation, without prejudice to any action under the law and to
the full freedom of an ultimate decision of either Member. The Member addressed
shall accord full and sympathetic consideration to, and shall afford adequate
opportunity for, consultations with the requesting Member, and shall cooperate
through supply of publicly available non-confidential information of relevance to the
matter in question and of other information available to the Member, subject to
domestic law and to the conclusion of mutually satisfactory agreements concerning

the safeguarding of its confidentiality by the requesting Member.

4. A Member whose nationals or domiciliaries are subject to proceedings in another
Member concerning alleged violation of that other Member's laws and regulations on
the subject matter of this Section shall, upon request, be granted an opportunity for
consultations by the other Member under the same conditions as those foreseen in

paragraph 3.
PART Il
ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS
SECTION 1: GENERAL OBLIGATIONS
Article 41

1. Members shall ensure that enforcement procedures as specified in this Part are
available under their law so as to permit effective action against any act of
infringement of intellectual property rights covered by this Agreement, including
expeditious remedies to prevent infringements and remedies which constitute a
deterrent to further infringements. These procedures shall be applied in such a manner
as to avoid the creation of barriers to legitimate trade and to provide for safeguards

against their abuse.
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2. Procedures concerning the enforcement of intellectual property rights shall be fair
and equitable. They shall not be unnecessarily complicated or costly, or entail

unreasonable time-limits or unwarranted delays.

3. Decisions on the merits of a case shall preferably be in writing and reasoned. They
shall be made available at least to the parties to the proceeding without undue delay.
Decisions on the merits of a case shall be based only on evidence in respect of which

parties were offered the opportunity to be heard.

4. Parties to a proceeding shall have an opportunity for review by a judicial authority
of final administrative decisions and, subject to jurisdictional provisions in a Member's
law concerning the importance of a case, of at least the legal aspects of initial judicial
decisions on the merits of a case. However, there shall be no obligation to provide an

opportunity for review of acquittals in criminal cases.

5. It is understood that this Part does not create any obligation to put in place a judicial
system for the enforcement of intellectual property rights distinct from that for the
enforcement of law in general, nor does it affect the capacity of Members to enforce
their law in general. Nothing in this Part creates any obligation with respect to the
distribution of resources as between enforcement of intellectual property rights and the

enforcement of law in general.

SECTION 2: CIVIL AND ADMINISTRATIVE PROCEDURES AND
REMEDIES

Article 42
Fair and Equitable Procedures

Members shall make available to right holders11 civil judicial procedures concerning
the enforcement of any intellectual property right covered by this Agreement.
Defendants shall have the right to written notice which is timely and contains sufficient
detail, including the basis of the claims. Parties shall be allowed to be represented by
independent legal counsel, and procedures shall not impose overly burdensome
requirements concerning mandatory personal appearances. All parties to such

procedures shall be duly entitled to substantiate their claims and to present all relevant
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evidence. The procedure shall provide a means to identify and protect confidential

information, unless this would be contrary to existing constitutional requirements.
Article 43
Evidence

1. The judicial authorities shall have the authority, where a party has presented
reasonably available evidence sufficient to support its claims and has specified
evidence relevant to substantiation of its claims which lies in the control of the
opposing party, to order that this evidence be produced by the opposing party, subject
in appropriate cases to conditions which ensure the protection of confidential

information.

2. In cases in which a party to a proceeding voluntarily and without good reason refuses
access to, or otherwise does not provide necessary information within a reasonable
period, or significantly impedes a procedure relating to an enforcement action, a
Member may accord judicial authorities the authority to make preliminary and final
determinations, affirmative or negative, on the basis of the information presented to
them, including the complaint or the allegation presented by the party adversely
affected by the denial of access to information, subject to providing the parties an

opportunity to be heard on the allegations or evidence.
Article 44
Injunctions

1. The judicial authorities shall have the authority to order a party to desist from an
infringement, inter alia to prevent the entry into the channels of commerce in their
jurisdiction of imported goods that involve the infringement of an intellectual property
right, immediately after customs clearance of such goods. Members are not obliged to
accord such authority in respect of protected subject matter acquired or ordered by a
person prior to knowing or having reasonable grounds to know that dealing in such

subject matter would entail the infringement of an intellectual property right.

2. Notwithstanding the other provisions of this Part and provided that the provisions
of Part 11 specifically addressing use by governments, or by third parties authorized by

a government, without the authorization of the right holder are complied with,
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Members may limit the remedies available against such use to payment of
remuneration in accordance with subparagraph (h) of Article 31. In other cases, the
remedies under this Part shall apply or, where these remedies are inconsistent with a
Member's law, declaratory judgments and adequate compensation shall be available.

Article 45
Damages

1. The judicial authorities shall have the authority to order the infringer to pay the right
holder damages adequate to compensate for the injury the right holder has suffered
because of an infringement of that person’s intellectual property right by an infringer

who knowingly, or with reasonable grounds to know, engaged in infringing activity.

2. The judicial authorities shall also have the authority to order the infringer to pay the
right holder expenses, which may include appropriate attorney's fees. In appropriate
cases, Members may authorize the judicial authorities to order recovery of profits
and/or payment of pre-established damages even where the infringer did not

knowingly, or with reasonable grounds to know, engage in infringing activity.
Article 46
Other Remedies

In order to create an effective deterrent to infringement, the judicial authorities shall
have the authority to order that goods that they have found to be infringing be, without
compensation of any sort, disposed of outside the channels of commerce in such a
manner as to avoid any harm caused to the right holder, or, unless this would be
contrary to existing constitutional requirements, destroyed. The judicial authorities
shall also have the authority to order that materials and implements the predominant
use of which has been in the creation of the infringing goods be, without compensation
of any sort, disposed of outside the channels of commerce in such a manner as to
minimize the risks of further infringements. In considering such requests, the need for
proportionality between the seriousness of the infringement and the remedies ordered
as well as the interests of third parties shall be taken into account. In regard to

counterfeit trademark goods, the simple removal of the trademark unlawfully affixed
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shall not be sufficient, other than in exceptional cases, to permit release of the goods

into the channels of commerce.
Article 47
Right of Information

Members may provide that the judicial authorities shall have the authority, unless this
would be out of proportion to the seriousness of the infringement, to order the infringer
to inform the right holder of the identity of third persons involved in the production

and distribution of the infringing goods or services and of their channels of distribution.
Article 48
Indemnification of the Defendant

1. The judicial authorities shall have the authority to order a party at whose request
measures were taken and who has abused enforcement procedures to provide to a party
wrongfully enjoined or restrained adequate compensation for the injury suffered
because of such abuse. The judicial authorities shall also have the authority to order
the applicant to pay the defendant expenses, which may include appropriate attorney's

fees.

2. In respect of the administration of any law pertaining to the protection or
enforcement of intellectual property rights, Members shall only exempt both public
authorities and officials from liability to appropriate remedial measures where actions
are taken or intended in good faith in the course of the administration of that law.

Article 49
Administrative Procedures

To the extent that any civil remedy can be ordered as a result of administrative
procedures on the merits of a case, such procedures shall conform to principles

equivalent in substance to those set forth in this Section.
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SECTION 3: PROVISIONAL MEASURES
Article 50

1. The judicial authorities shall have the authority to order prompt and effective

provisional measures:

(@) To prevent an infringement of any intellectual property right from occurring, and
in particular to prevent the entry into the channels of commerce in their jurisdiction of

goods, including imported goods immediately after customs clearance;
(b) To preserve relevant evidence in regard to the alleged infringement.

2. The judicial authorities shall have the authority to adopt provisional measures
inaudita altera parte where appropriate, in particular where any delay is likely to cause
irreparable harm to the right holder, or where there is a demonstrable risk of evidence

being destroyed.

3. The judicial authorities shall have the authority to require the applicant to provide
any reasonably available evidence in order to satisfy themselves with a sufficient
degree of certainty that the applicant is the right holder and that the applicant’s right
is being infringed or that such infringement is imminent, and to order the applicant to
provide a security or equivalent assurance sufficient to protect the defendant and to

prevent abuse.

4. Where provisional measures have been adopted inaudita altera parte, the parties
affected shall be given notice, without delay after the execution of the measures at the
latest. A review, including a right to be heard, shall take place upon request of the
defendant with a view to deciding, within a reasonable period after the notification of

the measures, whether these measures shall be modified, revoked or confirmed.

5. The applicant may be required to supply other information necessary for the
identification of the goods concerned by the authority that will execute the provisional

measures.

6. Without prejudice to paragraph 4, provisional measures taken on the basis of
paragraphs 1 and 2 shall, upon request by the defendant, be revoked or otherwise cease

to have effect, if proceedings leading to a decision on the merits of the case are not
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initiated within a reasonable period, to be determined by the judicial authority ordering
the measures where a Member's law so permits or, in the absence of such a
determination, not to exceed 20 working days or 31 calendar days, whichever is the

longer.

7. Where the provisional measures are revoked or where they lapse due to any act or
omission by the applicant, or where it is subsequently found that there has been no
infringement or threat of infringement of an intellectual property right, the judicial
authorities shall have the authority to order the applicant, upon request of the defendant,
to provide the defendant appropriate compensation for any injury caused by these

measures.

8. To the extent that any provisional measure can be ordered as a result of
administrative procedures, such procedures shall conform to principles equivalent in

substance to those set forth in this Section.

SECTION 4: SPECIAL REQUIREMENTS RELATED TO BORDER
MEASURES12

Article 51
Suspension of Release by Customs Authorities

Members shall, in conformity with the provisions set out below, adopt procedures13
to enable a right holder, who has valid grounds for suspecting that the importation of
counterfeit trademark or pirated copyright goodsl4 may take place, to lodge an
application in writing with competent authorities, administrative or judicial, for the
suspension by the customs authorities of the release into free circulation of such goods.
Members may enable such an application to be made in respect of goods which involve
other infringements of intellectual property rights, provided that the requirements of
this Section are met. Members may also provide for corresponding procedures
concerning the suspension by the customs authorities of the release of infringing goods

destined for exportation from their territories.
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Article 52
Application

Any right holder initiating the procedures under Article 51 shall be required to provide
adequate evidence to satisfy the competent authorities that, under the laws of the
country of importation, there is prima facie an infringement of the right holder’s
intellectual property right and to supply a sufficiently detailed description of the goods
to make them readily recognizable by the customs authorities. The competent
authorities shall inform the applicant within a reasonable period whether they have
accepted the application and, where determined by the competent authorities, the

period for which the customs authorities will take action.
Article 53
Security or Equivalent Assurance

1. The competent authorities shall have the authority to require an applicant to provide
a security or equivalent assurance sufficient to protect the defendant and the competent
authorities and to prevent abuse. Such security or equivalent assurance shall not

unreasonably deter recourse to these procedures.

2. Where pursuant to an application under this Section the release of goods involving
industrial designs, patents, layout-designs or undisclosed information into free
circulation has been suspended by customs authorities on the basis of a decision other
than by a judicial or other independent authority, and the period provided for in Article
55 has expired without the granting of provisional relief by the duly empowered
authority, and provided that all other conditions for importation have been complied
with, the owner, importer, or consignee of such goods shall be entitled to their release
on the posting of a security in an amount sufficient to protect the right holder for any
infringement. Payment of such security shall not prejudice any other remedy available
to the right holder, it being understood that the security shall be released if the right
holder fails to pursue the right of action within a reasonable period of time.
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Article 54
Notice of Suspension

The importer and the applicant shall be promptly notified of the suspension of the

release of goods according to Article 51.
Article 55
Duration of Suspension

If, within a period not exceeding 10 working days after the applicant has been served
notice of the suspension, the customs authorities have not been informed that
proceedings leading to a decision on the merits of the case have been initiated by a
party other than the defendant, or that the duly empowered authority has taken
provisional measures prolonging the suspension of the release of the goods, the goods
shall be released, provided that all other conditions for importation or exportation have
been complied with; in appropriate cases, this time-limit may be extended by another
10 working days. If proceedings leading to a decision on the merits of the case have
been initiated, a review, including a right to be heard, shall take place upon request of
the defendant with a view to deciding, within a reasonable period, whether these
measures shall be modified, revoked or confirmed. Notwithstanding the above, where
the suspension of the release of goods is carried out or continued in accordance with a

provisional judicial measure, the provisions of paragraph 6 of Article 50 shall apply.
Article 56
Indemnification of the Importer
and of the Owner of the Goods

Relevant authorities shall have the authority to order the applicant to pay the importer,
the consignee and the owner of the goods appropriate compensation for any injury
caused to them through the wrongful detention of goods or through the detention of

goods released pursuant to Article 55.
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Article 57
Right of Inspection and Information

Without prejudice to the protection of confidential information, Members shall provide
the competent authorities the authority to give the right holder sufficient opportunity
to have any goods detained by the customs authorities inspected in order to substantiate
the right holder’s claims. The competent authorities shall also have authority to give
the importer an equivalent opportunity to have any such goods inspected. Where a
positive determination has been made on the merits of a case, Members may provide
the competent authorities the authority to inform the right holder of the names and
addresses of the consignor, the importer and the consignee and of the quantity of the
goods in question.

Article 58
Ex Officio Action

Where Members require competent authorities to act upon their own initiative and to
suspend the release of goods in respect of which they have acquired prima facie

evidence that an intellectual property right is being infringed:

(@) the competent authorities may at any time seek from the right holder any

information that may assist them to exercise these powers;

(b) the importer and the right holder shall be promptly notified of the suspension.
Where the importer has lodged an appeal against the suspension with the competent
authorities, the suspension shall be subject to the conditions, mutatis mutandis, set out
at Article 55;

(c) Members shall only exempt both public authorities and officials from liability to

appropriate remedial measures where actions are taken or intended in good faith.
Article 59
Remedies

Without prejudice to other rights of action open to the right holder and subject to the

right of the defendant to seek review by a judicial authority, competent authorities shall
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have the authority to order the destruction or disposal of infringing goods in
accordance with the principles set out in Article 46. In regard to counterfeit trademark
goods, the authorities shall not allow the re-exportation of the infringing goods in an
unaltered state or subject them to a different customs procedure, other than in

exceptional circumstances.
Article 60
De Minimis Imports

Members may exclude from the application of the above provisions small quantities
of goods of a non-commercial nature contained in travellers' personal luggage or sent

in small consignments.
SECTION 5: CRIMINAL PROCEDURES
Article 61

Members shall provide for criminal procedures and penalties to be applied at least in
cases of wilful trademark counterfeiting or copyright piracy on a commercial scale.
Remedies available shall include imprisonment and/or monetary fines sufficient to
provide a deterrent, consistently with the level of penalties applied for crimes of a
corresponding gravity. In appropriate cases, remedies available shall also include the
seizure, forfeiture and destruction of the infringing goods and of any materials and
implements the predominant use of which has been in the commission of the offence.
Members may provide for criminal procedures and penalties to be applied in other
cases of infringement of intellectual property rights, in particular where they are

committed wilfully and on a commercial scale.
PART IV
ACQUISITION AND MAINTENANCE OF INTELLECTUAL PROPERTY
RIGHTS AND RELATED INTER-PARTES PROCEDURES
Article 62

1. Members may require, as a condition of the acquisition or maintenance of the

intellectual property rights provided for under Sections 2 through 6 of Part II,
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compliance with reasonable procedures and formalities. Such procedures and

formalities shall be consistent with the provisions of this Agreement.

2. Where the acquisition of an intellectual property right is subject to the right being
granted or registered, Members shall ensure that the procedures for grant or
registration, subject to compliance with the substantive conditions for acquisition of
the right, permit the granting or registration of the right within a reasonable period of

time so as to avoid unwarranted curtailment of the period of protection.

3. Article 4 of the Paris Convention (1967) shall apply mutatis mutandis to service

marks.

4. Procedures concerning the acquisition or maintenance of intellectual property rights
and, where a Member's law provides for such procedures, administrative revocation
and inter partes procedures such as opposition, revocation and cancellation, shall be

governed by the general principles set out in paragraphs 2 and 3 of Article 41.

5. Final administrative decisions in any of the procedures referred to under paragraph
4 shall be subject to review by a judicial or quasi-judicial authority. However, there
shall be no obligation to provide an opportunity for such review of decisions in cases
of unsuccessful opposition or administrative revocation, provided that the grounds for
such procedures can be the subject of invalidation procedures.

PART V
DISPUTE PREVENTION AND SETTLEMENT
Article 63
Transparency

1. Laws and regulations, and final judicial decisions and administrative rulings of
general application, made effective by a Member pertaining to the subject matter of
this Agreement (the availability, scope, acquisition, enforcement and prevention of the
abuse of intellectual property rights) shall be published, or where such publication is
not practicable made publicly available, in a national language, in such a manner as to
enable governments and right holders to become acquainted with them. Agreements

concerning the subject matter of this Agreement which are in force between the
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government or a governmental agency of a Member and the government or a

governmental agency of another Member shall also be published.

2. Members shall notify the laws and regulations referred to in paragraph 1 to the
Council for TRIPS in order to assist that Council in its review of the operation of this
Agreement. The Council shall attempt to minimize the burden on Members in carrying
out this obligation and may decide to waive the obligation to notify such laws and
regulations directly to the Council if consultations with WIPO on the establishment of
a common register containing these laws and regulations are successful. The Council
shall also consider in this connection any action required regarding notifications
pursuant to the obligations under this Agreement stemming from the provisions of
Article 6ter of the Paris Convention (1967).

3. Each Member shall be prepared to supply, in response to a written request from
another Member, information of the sort referred to in paragraph 1. A Member, having
reason to believe that a specific judicial decision or administrative ruling or bilateral
agreement in the area of intellectual property rights affects its rights under this
Agreement, may also request in writing to be given access to or be informed in
sufficient detail of such specific judicial decisions or administrative rulings or bilateral

agreements.

4. Nothing in paragraphs 1, 2 and 3 shall require Members to disclose confidential
information which would impede law enforcement or otherwise be contrary to the
public interest or would prejudice the legitimate commercial interests of particular
enterprises, public or private.

Article 64
Dispute Settlement

1. The provisions of Articles XXI1 and XXI11I of GATT 1994 as elaborated and applied
by the Dispute Settlement Understanding shall apply to consultations and the
settlement of disputes under this Agreement except as otherwise specifically provided

herein.
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2. Subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994 shall not apply to the
settlement of disputes under this Agreement for a period of five years from the date of

entry into force of the WTO Agreement.

3. During the time period referred to in paragraph 2, the Council for TRIPS shall
examine the scope and modalities for complaints of the type provided for under
subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994 made pursuant to this
Agreement, and submit its recommendations to the Ministerial Conference for
approval. Any decision of the Ministerial Conference to approve such
recommendations or to extend the period in paragraph 2 shall be made only by
consensus, and approved recommendations shall be effective for all Members without

further formal acceptance process.
PART VI
TRANSITIONAL ARRANGEMENTS
Article 65
Transitional Arrangements

1. Subject to the provisions of paragraphs 2, 3 and 4, no Member shall be obliged to
apply the provisions of this Agreement before the expiry of a general period of one

year following the date of entry into force of the WTO Agreement.

2. A developing country Member is entitled to delay for a further period of four years
the date of application, as defined in paragraph 1, of the provisions of this Agreement
other than Articles 3, 4 and 5.

3. Any other Member which is in the process of transformation from a centrally-
planned into a market, free-enterprise economy and which is undertaking structural
reform of its intellectual property system and facing special problems in the
preparation and implementation of intellectual property laws and regulations, may also

benefit from a period of delay as foreseen in paragraph 2.

4. To the extent that a developing country Member is obliged by this Agreement to
extend product patent protection to areas of technology not so protectable in its

territory on the general date of application of this Agreement for that Member, as



206

defined in paragraph 2, it may delay the application of the provisions on product
patents of Section 5 of Part Il to such areas of technology for an additional period of

five years.

5. A Member availing itself of a transitional period under paragraphs 1, 2, 3 or 4 shall
ensure that any changes in its laws, regulations and practice made during that period

do not result in a lesser degree of consistency with the provisions of this Agreement.
Article 66
Least-Developed Country Members

1. In view of the special needs and requirements of least-developed country Members,
their economic, financial and administrative constraints, and their need for flexibility
to create a viable technological base, such Members shall not be required to apply the
provisions of this Agreement, other than Articles 3, 4 and 5, for a period of 10 years
from the date of application as defined under paragraph 1 of Article 65. The Council
for TRIPS shall, upon duly motivated request by a least-developed country Member,

accord extensions of this period.

2. Developed country Members shall provide incentives to enterprises and institutions
in their territories for the purpose of promoting and encouraging technology transfer
to least-developed country Members in order to enable them to create a sound and

viable technological base.
Article 67
Technical Cooperation

In order to facilitate the implementation of this Agreement, developed country
Members shall provide, on request and on mutually agreed terms and conditions,
technical and financial cooperation in favour of developing and least-developed
country Members. Such cooperation shall include assistance in the preparation of laws
and regulations on the protection and enforcement of intellectual property rights as
well as on the prevention of their abuse, and shall include support regarding the
establishment or reinforcement of domestic offices and agencies relevant to these

matters, including the training of personnel.
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PART VII
INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS
Article 68
Council for Trade-Related Aspects of
Intellectual Property Rights

The Council for TRIPS shall monitor the operation of this Agreement and, in particular,
Members' compliance with their obligations hereunder, and shall afford Members the
opportunity of consulting on matters relating to the trade-related aspects of intellectual
property rights. It shall carry out such other responsibilities as assigned to it by the
Members, and it shall, in particular, provide any assistance requested by them in the
context of dispute settlement procedures. In carrying out its functions, the Council for
TRIPS may consult with and seek information from any source it deems appropriate.
In consultation with WIPO, the Council shall seek to establish, within one year of its
first meeting, appropriate arrangements for cooperation with bodies of that
Organization.

Article 69
International Cooperation

Members agree to cooperate with each other with a view to eliminating international
trade in goods infringing intellectual property rights. For this purpose, they shall
establish and notify contact points in their administrations and be ready to exchange
information on trade in infringing goods. They shall, in particular, promote the
exchange of information and cooperation between customs authorities with regard to

trade in counterfeit trademark goods and pirated copyright goods.
Article 70
Protection of Existing Subject Matter

1. This Agreement does not give rise to obligations in respect of acts which occurred
before the date of application of the Agreement for the Member in question.
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2. Except as otherwise provided for in this Agreement, this Agreement gives rise to
obligations in respect of all subject matter existing at the date of application of this
Agreement for the Member in question, and which is protected in that Member on the
said date, or which meets or comes subsequently to meet the criteria for protection
under the terms of this Agreement. In respect of this paragraph and paragraphs 3 and
4, copyright obligations with respect to existing works shall be solely determined
under Article 18 of the Berne Convention (1971), and obligations with respect to the
rights of producers of phonograms and performers in existing phonograms shall be
determined solely under Article 18 of the Berne Convention (1971) as made applicable
under paragraph 6 of Article 14 of this Agreement.

3. There shall be no obligation to restore protection to subject matter which on the date
of application of this Agreement for the Member in question has fallen into the public

domain.

4. In respect of any acts in respect of specific objects embodying protected subject
matter which become infringing under the terms of legislation in conformity with this
Agreement, and which were commenced, or in respect of which a significant
investment was made, before the date of acceptance of the WTO Agreement by that
Member, any Member may provide for a limitation of the remedies available to the
right holder as to the continued performance of such acts after the date of application
of this Agreement for that Member. In such cases the Member shall, however, at least
provide for the payment of equitable remuneration.

5. A Member is not obliged to apply the provisions of Article 11 and of paragraph 4
of Article 14 with respect to originals or copies purchased prior to the date of

application of this Agreement for that Member.

6. Members shall not be required to apply Article 31, or the requirement in paragraph
1 of Article 27 that patent rights shall be enjoyable without discrimination as to the
field of technology, to use without the authorization of the right holder where
authorization for such use was granted by the government before the date this

Agreement became known.

7. In the case of intellectual property rights for which protection is conditional upon

registration, applications for protection which are pending on the date of application
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of this Agreement for the Member in question shall be permitted to be amended to
claim any enhanced protection provided under the provisions of this Agreement. Such

amendments shall not include new matter.

8. Where a Member does not make available as of the date of entry into force of the
WTO Agreement patent protection for pharmaceutical and agricultural chemical

products commensurate with its obligations under Article 27, that Member shall:

(a) notwithstanding the provisions of Part VI, provide as from the date of entry into
force of the WTO Agreement a means by which applications for patents for such

inventions can be filed;

(b) apply to these applications, as of the date of application of this Agreement, the
criteria for patentability as laid down in this Agreement as if those criteria were being
applied on the date of filing in that Member or, where priority is available and claimed,

the priority date of the application; and

(c) provide patent protection in accordance with this Agreement as from the grant of
the patent and for the remainder of the patent term, counted from the filing date in
accordance with Article 33 of this Agreement, for those of these applications that meet
the criteria for protection referred to in subparagraph (b).

9. Where a product is the subject of a patent application in a Member in accordance
with paragraph 8(a), exclusive marketing rights shall be granted, notwithstanding the
provisions of Part VI, for a period of five years after obtaining marketing approval in
that Member or until a product patent is granted or rejected in that Member, whichever
period is shorter, provided that, subsequent to the entry into force of the WTO
Agreement, a patent application has been filed and a patent granted for that product in

another Member and marketing approval obtained in such other Member.

Article 71
Review and Amendment

1. The Council for TRIPS shall review the implementation of this Agreement after the

expiration of the transitional period referred to in paragraph 2 of Article 65. The
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Council shall, having regard to the experience gained in its implementation, review it
two years after that date, and at identical intervals which might warrant modification

or amendment of this Agreement.

2. Amendments merely serving the purpose of adjusting to higher levels of protection
of intellectual property rights achieved, and in force, in other multilateral agreements
and accepted under those agreements by all Members of the WTO may be referred to
the Ministerial Conference for action in accordance with paragraph 6 of Article X of

the WTO Agreement on the basis of a consensus proposal from the Council for TRIPS.
Article 72
Reservations

Reservations may not be entered in respect of any of the provisions of this Agreement

without the consent of the other Members.
Article 73
Security Exceptions
Nothing in this Agreement shall be construed:

(a) to require a Member to furnish any information the disclosure of which it considers
contrary to its essential security interests; or

(b) to prevent a Member from taking any action which it considers necessary for the

protection of its essential security interests;
(i) relating to fissionable materials or the materials from which they are derived;

(ii) relating to the traffic in arms, ammunition and implements of war and to such
traffic in other goods and materials as is carried on directly or indirectly for the purpose

of supplying a military establishment;
(iii) taken in time of war or other emergency in international relations; or

(c) to prevent a Member from taking any action in pursuance of its obligations under

the United Nations Charter for the maintenance of international peace and security.
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