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ABSTRACT

Assumptions of procedural legitimacy, a comparative study

Objective criminal legitimacy alone is not sufficient to protect human rights and
freedoms if measures are taken against the accused that affect his freedom, such as
arrest, detention, search, or necessary measures to prosecute him with the
assumption of his guilt, because every action taken against a person without
presuming his innocence will lead to burdening him with proving his innocence of the
crime that he committed. attributed to him, and if he is unable to prove his innocence,
he is considered responsible for a crime he did not commit, and this leads to a
deficiency in the protection guaranteed by the principle of objective criminal legitimacy
(the principle of no crime and no punishment except by text), as long as it is possible
to prejudice the freedom of the accused without through the law or it was from It is
easy to assign crimes to people and their perpetration has not been proven by
assuming their guilt, so it was necessary to complete the objective criminal legality
with another stage that governs the organization of the procedures taken before the
accused in a manner that guarantees respect for personal freedom. In man is
innocence, and that every human being is innocent unless proven otherwise, because
the principle is innocence, and that the presumption of innocence of the accused has
become a preliminary, procedural, criminal and constitutional presumption that the
charters boast of. And laws, and this principle was considered a basic principle in the
criminal procedural system, and it is not permissible to deviate from it, and it
corresponds in its importance to the principle of legality of crimes and penalties. It is
respected by those addressed by the rules of criminal procedures. This law should not
be left to the legal effort from a technical point of view for drafting and practical. Rather,
it must be taken into account that the nature of this law is that it is a regulator of rights
and freedoms. Therefore, its rules must be developed and applied within the
framework of procedural legitimacy through the legislative tools represented in the
constitution by virtue of it being the supreme document. And binding on the legislator,
in addition to the existence of judicial oversight, especially oversight by the Supreme
Constitutional Court.

Accordingly, this principle has become more than one rule, as the principle that the
person is innocent is innocence, and the accused is innocent until proven guilty, and
doubt is explained in order to reconcile the accused, and the judgment is based on
certainty, certainty, and other rules. Innocence and its relationship to human rights and
freedoms.

Keywords: Assumptions of legitimacy, presumption of innocence, rights and

freedoms, guarantees of the accused, arrest and detention.
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Usul yasal varsayimlar karsilagtirma ¢alismasi

Tutuklama, tutuklama, arama gibi saniga karsi 6zgurlugunua etkileyen tedbirler
alindiginda veya suclu oldugu varsayimiyla kovusturulmasi igin gerekli tedbirler
alindiginda, nesnel cezai mesruiyet tek basina insan hak ve 6zgurltklerinin
korunmasi igin yeterli degildir. masumiyet karinesi olmaksizin bir kisiye karsi
kargi, isledigi sucgtan dolayr sugsuzlugunu ispat yukine yol agacaksa,
sugsuzlugunu ispat edemezse islemedigi bir suctan sorumlu sayilir ve bu
durum, sanigin ozgurlugune kanun olmaksizin zarar verilmesi mumkun oldugu
surece, nesnel cezai megruiyet ilkesinin (metin diginda sug¢ ve ceza olmamasi
ilkesi) guvence altina aldigi korumada bir eksikliJe yol acar. Kisilere sug
atamanin kolay olmasi ve suglarinin Ustlenilmesi ile islenislerinin ispat
edilememis olmasi nedeniyle objektif ceza kanunulugunun, sanik nezdinde
yurutilen islemlerin teminat altina alinmasini  saglayacak sekilde
duzenlenmesini duzenleyen baska bir agsama ile tamamlanmasi gerekmigtir.
kisisel dzglirlige saygl insanda masumiyet oldugu ve aksi ispatlanmadikga her
insanin masum oldugu, ¢unku ilkenin masumiyet oldugu ve sanigin masumiyet
karinesinin, Sartlarin 6ngdrdigu bir 6n, usuli, cezai ve anayasal karine haline
geldigi ovunmek Ve yasalar ve bu ilke, ceza muhakemesi sisteminde temel bir
ilke olarak kabul edildi ve ondan sapmaya izin veriimez ve onemi bakimindan
suclarin ve cezalarin yasalligi ilkesine tekabul eder. ceza muhakemesi kurallari.
Bu kanunun hazirlanmasi ve uygulanmasi igin teknik agidan hukuki ¢abaya
birakilmamali, bilakis bu kanunun mahiyetinin hak ve hukuk duzenleyici olmasi
oldugu g6z onunde bulundurulmalidir. Bu nedenle, kurallarinin en Ust belge
olmasi ve yasa koyucu Uzerinde baglayici olmasi nedeniyle anayasada temsil
edilen yasama aragclari araciligiyla usul megruiyeti cercevesinde gelistiriimesi
ve uygulanmasi gerekir. Yuksek Anayasa Mahkemesi tarafindan denetlenir.

Buna gore, kisinin masum oldugu ilkesinin masum oldugu ve sanigin sugu sabit
oluncaya kadar masum oldugu, sanigi uzlastirmak igin suphenin agiklandigi ve
kesin hikme dayandigi icin bu ilke birden fazla kural haline gelmistir. kesinlik
ve diger kurallar Masumiyet ve insan hak ve 6zgurlukleriyle iligkisi.

Anahtar kelimeler: Megruiyet varsayimlari, masumiyet karinesi, hak ve

ozgurlukler, sanigin guvenceleri, tutuklama ve tutuklama.
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