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ULUSLARARASI iDARi SOZLESME UYUSMAZLIKLARINDA TAHKiIM VE
BUNUN UZERINDE YARGI DENETIMi

Uluslararasi idari sOzlesmeler, 6zellikle uluslararasi ticaret alaninda, bir yonetim
araci ve sinir 6tesi ekonomik degisimler icin bir aractir.Bu s6zlesmeler konularinin
cesitliligine gore farkliik gosterir.Uluslararasi satis s6zlesmesi, sigortacilik gibi
geleneksel uluslararasi sozlesmeler vardir. s6zlesme, tasima sézlesmesi ve is
sozlesmesi Digerlerinin yapim, tedarik, tedarik vb. sdzlesmeleri gibi ekonomik ve
yasal agirliklart vardir ve bu iligkinin amaci bazi hukuk kurallarini tagimak
oldugunda, iligki uluslararasi kabul edilir, Uluslararasi iligkilerin kuralina o6zel
olarak hazirlanmig, diger hukuk sistemlerine bagh ve i¢ hukukun 6tesine gecgen,
dolayisiyla uluslararasi nitelikte olan, uluslararasi nitelikte olan yatirm
sozlesmeleri gibi, uyusmazlhgin uluslararasi niteligine dayanan tahkim idari
sozlesmeler, hukuki standardi temsil eden soOzlesmede yabanci unsurun
bulunmasi ve sozlesmenin ekonomik unsuru temsil eden uluslararasi ticari
cikarlarla baglantisi sonucu ortaya gikar.

Devletin tahkime taraf olarak ortaya ¢ikmasi, tahkim anlagmasinin akdedildigi
tarinten baglayarak yargilamanin yapildigi tarihten, kararin taninmasina ve
uygulanmasina kadar olan tahkim surecine 0zel bir nitelik kazandirmaktadir.
Devletin yabanci bir akit taraf nezdinde tahkime bagvurmasinin devletin idari
yargisinin yargl yetkisine aykiri olmasi ve yargi yetkisine saldiri tegkil etmesi
nedeniyle devletin egemenligi ilkesine aykiri oldugu yonundeki bazi argimanlar
Uzerinde durulmustur. tahkime basvurmanin iyi bir fikir olduguna inanan
digerleri.Bu argumanlar, caiz olup olmadigi sorusunu gundeme getiren
uluslararasi idari sozlesmelerde tahkime basvurma fikrini reddeden yasal bir
metnin olmamasina dayanarak, bu argimanlar paralel degildir. uluslararasi idari
sozlesmelerde tahkim? . Kamu tlzel Kkigilerinin bu soézlesmelerde buna
basvurmalari ne O&l¢lide caizdir? Veya baska bir deyisle, uluslararasi idari

s6zlesmelerde tahkime ne odlgude izin verilmektedir?



Irak'ta 2003 yilinda siyasi sistemin degismesi, serbest ekonomiye ve agik pazara
yonelmesi ve kamu sektorunun rolunlin azalmasindan sonra, 0zel sektor,
hizmetlerin saglanmasinda ve kamu ihtiyaclarinin kargilanmasinda yodnetimin
onemli bir ortagi haline geldi. Kamu vyarari kavraminin yeniden godzden
gecirilmesini ve bireylerin gunluk ihtiyaglarini ve hizmetlerin saglanmasinda ve
saglanmasinda bu 0zel sektoriun rolinu dikkate alarak maddi kavramin
benimsenmesini gerektiren . Dolayisiyla, kamu idaresinin gergek veya tuzel Kigi
olsun 06zel sektor taraflari ile uluslararasi idari s6zlesmeler akdetmesi, hizli
gelisme ve degismeler ile kamu kurum ve kuruluslarinin ihtiya¢ ve ihtiyaglarinin
karmasikhgi ile sorgulanan zorunluluklardan biri haline gelmistir. toplum.
Tahkim, ister i¢ ister uluslararasi idari s6zlesmelerde olsun, 6zellikle ulusal
yarginin rolundeki dugus ve onu etkileyen suphecilik goz 6nune alindiginda,
devletlerin gesitli hukuk sistemlerine kendisini dayatan hale gelmistir. idare ile ilgili
uyusmazliklarin ulusal yargi énlne getirildigi durumlarda taraf ve hakemdir, bu
yarginin aksakliklari ve usullerin yavashgi ve karmasikligi gibi dengesizliklerden
muzdarip oldugu durumlar ve digerleri.

Irak ve bolge acgik bir yaklasim izledikten ve yabanci yatirmlar i¢in verimli bir
zemin olusturmak ve ekonomiyi ve ulusal kalkinmay! desteklemek igin bize
gelmelerini tesvik etmek icin ¢alistiktan sonra, i¢ ve uluslararasi idari s6zlesmenin
ne getirecegini merak ediyoruz? Yabanci muteahhitin tahkim sartinin idari
s6zlesmeye dahil edilmesi konusundaki i1srari karsisinda idari is araci olarak mi
kalacak?

Bu durumun nelere yol acacagi, yetkili ulusal (yerel) yargiyi, uluslararasi idari
sozlesmeler de dahil olmak Uzere kamu yonetimi uyusmazliklarinda yargi
yetkisinin blyuk bir bélimiini karar vermekten mahrum birakacaktir. Ote yandan,
uluslararasi idari tahkim de dahil olmak Uzere uluslararasi idari s6zlesme
uyusmazliklarinin gézUmunde yargi digi yollarin yargi yetkisi, kendisini her gecen
gun artan bir gekilde basvurulan yollarin baginda yapan ozellikleri ve avantajlari
nedeniyle geniglemektedir. bizimki dahil tim dinya Ulkeleri.

Anahtar Kelimeler: tahkim, uluslararasi idari s6zlesmeler, yargli denetimi,

tahkimin hukuka uyarlanmasi.
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ABSTRACT

ARBITRATION IN INTERNATIONAL ADMINISTRATIVE CONTRACT
DISPUTES AND JUDICIAL CONTROL OVERIT

International administrative contracts are a management tool and a means for
cross-border economic exchanges, especially in the field of international trade.
These contracts vary according to the diversity of their subjects. There are
traditional international contracts, such as the international sales contract,
insurance contract, transport contract, and labor contract. Others have their
economic and legal weight, such as contracts for works, supply, supply, etc., and
the relationship is considered international, when the purpose of this relationship
is to move some legal rules, which were specially prepared for the rule of
international relations, to be linked to other legal systems, and go beyond the
internal law, so the international character , on arbitration based on the
international nature of that dispute, such as investment contracts, which are
international administrative contracts as a result of the availability of the foreign
element in the contract, which represents the legal standard, and the contract’s
connection with international trade interests, which represents the economic
element.

The emergence of the state as a party to arbitration gives a special character to
the arbitration process, starting from the date of concluding the arbitration
agreement and passing through the procedures, until the time of recognition and
implementation of the judgment. They base their position on some arguments, the
most important of which is that the state’s resort to arbitration with a foreign
contracting party contradicts the principle of state sovereignty, as it contradicts
the jurisdiction of the state’s administrative judiciary, and constitutes an attack on
its jurisdiction, but there are others who believe that resorting to arbitration is a
good idea These arguments are not in line, based on the absence of a legal text
that rejects the idea of resorting to arbitration in international administrative
contracts, which raised the question of the permissibility of arbitration in

international administrative contracts? . To what extent is it permissible for public



vii

legal persons to resort to it in those contracts? Or in other words, to what extent
is arbitration permissible in international administrative contracts?

After the change of the political system in Iraq in 2003 and its orientation towards
a free economy and open market, and the decline of the role of the public sector,
the private sector became a major partner for the administration in providing
services and meeting public needs, which calls for a reconsideration of the
concept of public utility, and the adoption of the material concept while taking into
account the Taking into account the role of this private sector in providing and
providing services and the daily needs of individuals. Hence, the conclusion of
international administrative contracts by the public administration with parties from
the private sector, whether they are individuals or entities, has become one of the
imperatives that are questioned by rapid developments and changes, and the
complexity of the requirements and needs of society.

Arbitration has become, whether in internal or international administrative
contracts, imposing itself on the various legal systems of countries, especially in
view of the decline in the role of the national judiciary and the skepticism that
affects it, since the state or the public legal person is a party and an arbitrator
when disputes related to the administration are presented before the national
judiciary, in light of setbacks This judiciary and what it suffers from imbalances
such as slowness and complexity of procedures and others.

After Irag and the region follow the open approach and work towards creating a
fertile ground for foreign investments and encouraging them to come to us in
support of the economy and national development, we wonder what the internal
and international administrative contract will lead to? Will it remain as a means of
administrative work in front of the foreign contractor's insistence on including the
arbitration clause in the administrative contract?

What this situation will lead to will deprive the competent national (local) judiciary
from deciding the greater part of its jurisdiction in public administration disputes,
including international administrative contracts. On the other hand, the jurisdiction
of non-judicial means in resolving international administrative contract disputes,

including international administrative arbitration, is expanding due to its
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characteristics and advantages that make it at the forefront of the means that are

increasingly resorted to day after day in all countries of the world, including ours.

Keywords: arbitration, international administrative contracts, judicial oversight,
legal adaptation of arbitration.
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